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TUESDAY, APRIL 22, 1958 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON ‘TRANSPORTATION AND 
COMMUNICATIONS OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 1334, 
New House Office Building, Hon. Oren Harris (chairman) presiding. 

The Cuarrman. The committee will come to order. 

Today the Subcommittee on Transportation and Communications 
is meeting for hearings on the civil penalties bills. We have H. R. 
8703, which was introduced by me at the request of the Civil Aero- 
nautics Board, which would permit the Board to impose civil penal- 
ties in certain cases. H. R. 5239 and the companion bill in the other 
body, S. 1380, would authorize civil penalties for violations of the 
security provisions of the Civil Aeronautics Act. These bills were 
introduced at the request of the Department of Commerce. Then we 
have H. R. 6418 and S. 1749. They are identical and would provide 
for civil penalties in certain additional cases. 

The various bills, together with agency reports, I think should be 
included in the record, and will be entered at this point. 

(The material referred to follows :) 


[H. R. 8703, 85th Cong., 1st sess.] 


A BILL To amend the Civil Aeronautics Act of 1938, as amended, so as to authorize the 
imposition of civil penalties in certain cases; and to increase the monetary amount of 
fines for violation of the criminal provisions 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 901 (a) of the Civil Aeronautics 
Act of 1938, as amended, is amended to read: 


“Crvi. PENALTIES 
“SAFETY, ECONOMIC, AND POSTAL OFFENSES 


“Src. 901. (a) Any person who violates (1) any provision of title V or VI of 
this Act, or any provision of subsection (a) (1) of section 11 of the Air Com- 
merce Act of 1926, as amended, or (2) any provision of title IV or VII of this 
Act, or any order, rule, or regulation issued under any such provision, or under 
section 1002 (i), or any term, condition or limitation of any permit or certificate 
issued under title IV, or (3) any rule or regulation issued by the Postmaster 
General under this Act, shall be subject to a civil penalty of not to exceed $1,000 
for each such violation. If such violation is a continuing one, each day of such 
violation shall constitute a separate offense. Any such penalty imposed under 
clause (1) may be compromised by the Secretary of Commerce; any such penalty 
imposed under clause (2) may be compromised by the Civil Aeronautics Board ; 
and any such penalty imposed under clause (3) may be compromised by the 
Postmaster General. The amount of such penalty, when finally determined, or 
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the amount agreed upon in compromise, may be deducted from any sums owing 
by the United States to the person charged.” 

Sec. 2. That section 902 (a) of the Civil Aeronautics Act of 1938, as amended, 
is amended to read: 


“CRIMINAL PENALTIES 
“GENERAL 


“Sec. 902. (a) Any person who knowingly and willfully violates any provi- 
sion of this Act (except titles V, VI, and VII), or any order, rule, or regulation 
issued by the Civil Aeronautics Board under any such provision or any term, 
condition, or limitation of any certificate or permit issued under title IV, for 
which no penalty is otherwise provided in this section, shall be deemed guilty 
of a misdemeanor and upon conviction thereof shall be subject for each offense 
to a fine of not less than $100 and not more than $5,000. If such violation is a 
continuing one, each day of such violation shall constitute a separate offense.” 


{H. R. 5239, 85th Cong., 1st sess.] 


A BILL To authorize the imposition of civil penalties for violation of the security provi- 
sions of the Civil Aeronautics Act of 1938, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 901 (a) of the Civil Aeronautics 
Act of 1988 (52 Stat. 1015, 49 U. S. C. 621 (a)) is amended to read as follows: 

““(a) Any person who violates (1) any provision of titles V, VI, and VII, or 
any rule, regulation, or order issued under title XII of this Act, or any provision 
of subsection (a) (1) of section 11 of the Air Commerce Act of 1926, as amended, 
or (2) any rule or regulation issued by the Postmaster General under this Act, 
shall be subject to a civil penalty of not to exceed $1,000 for each such violation. 
Any such penalty may be compromised by the Secretary of Commerce, the Civil 
Aeronautics Board, or the Postmaster General, as the case may be. The amount 
of such penalty, when finally determined, or the amount agreed upon in compro- 
mise, may be deducted from any sums owing by the United States to the person 
charged.” 


[S. 1880, 85th Cong., 2d sess.] 


AN ACT To authorize the imposition of civil penalties for violation of the security 
provisions of the Civil Aeronautics Act of 1938, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 901 (a) of the Civil Aeronautics 
Act of 1938 (52 Stat. 1015, 49 U. S. C. 621 (a)) is amended to read as follows: 

(a) Any person who violates (1) any provision of titles V, VI, and VII, or 
any rule, regulation, or order issued under title XII of this Act, or any provision 
of subsection (a) (1) of section 11 of the Air Commerce Act of 1926, as amended, 
or (2) any rule or regulation issued by the Postmaster General under this Act, 
shall be subject to a civil penalty of not to exceed $1,000 for each such violation. 
Any such penalty may be compromised by the Secretary of Commerce, the Civil 
Aeronautics Board, or the Postmaster General, as the case may be. The amount 
of such penalty, when finally determined, or the amount agreed upon in com- 
promise, may be deducted from any sums owing by the United States to the 
person charged.” 

Passed the Senate March 6, 1958. 

Attest: 

FELTON M. JOHNSTON, Secretary. 


LH. R. 6418, 85th Cong., Ist sess. ] 


A BILL To amend section 610 (a) of the Civil Aeronautics Act of 1958, as amended, to 
provide for the imposition of civil penalties in certain additional cases, and for other 
' purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraph (2) of section 610 (a) of the 
Civil Aeronautics Act of 1938, as amended, is amended to read as follows: 
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“(2) For any person to serve in any capacity as an airman in connection with 
any civil aircraft, aircraft engine, propeller, or appliance used or intended for 
use in air commerce without an airman certificate authorizing him to serve in 
such capacity, or in violation of any term, condition, or limitation thereof, or 
in violation of any order, rule, or regulation issued under this title.” 

Sec. 2. That section 610 (a) of the Civil Aeronautics Act of 1938, as amended, 
is further amended by deleting the word “and” at the end of paragraph (5) ; by 
changing the period at the end of paragraph (6) to a semicolon and adding the 
word “and” ; and by adding the following new paragraph (7) : 

““(7) For any person holding an air agency or production certificate, to violate 
any term, condition, or limitation thereof, or to violate any order, rule, or regu- 
lation under this title relating to the holder of such certificate.” 





{S. 1749, 85th Cong., 2d sess.] 


AN ACT To amend section 610 (a) of the Civil Aeronautics Act of 1938, as amended, to 


provide for the imposition of civil penalties in certain additional cases, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraph (2) of section 610 (a) of the 
Civil Aeronautics Act of 1938, as amendea, is amended to read as follows: 

“(2) For any person to serve in any capacity as an airman in connection 
with any civil aircraft, aircraft engine, propeller, or appliance used or 
intended for use, in air commerce without an airman certificate authorizing 
him to serve in such capacity, or in violation of any term, condition, or 
limitation thereof, or in violation of any order, rule, or regulation issued 
under this title ;”’. 

Sec. 2. That section 610 (a) of the Civil Aeronautics Act of 1938, as amended, 
is further amended by deleting the word “and” at the end of paragraph (5); by 
changing the period at the end of paragraph (6) to a semicolon and adding the 
word “and” ; and by adding the following new paragraph (7): 

“(7) For any person holding an air agency or production certificate, to 
violate any term, condition, or limitation thereof, or to violate any order, 
rule, or regulation under this title relating to the holder of such certificate.” 

Passed the Senate March 6, 1958. 

Attest: 


FELTON M. JOHNSTON, Secretary. 


CiviIL AERONAUTICS BOARD, 


Washington, D. C. 
Hon. OrEN HARRIS, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN Harris: This will acknowledge receipt of your letter of 
July 18, 1957, asking the Board for a report on H. R. 8703, a bill to amend the 
Civil Aeronautics Act of 1938, as amended, so as to authorize the imposition of 
civil penalties in certain cases; and to increase the monetary amount of fines for 
violation of the criminal provisions. 

The Board favors the enactment of this legislation and will shortly submit 
a further reply to your letter setting forth more fully the reasons why the Board 
considers the legislation necessary. 

Sincerely yours, 
JAMES R. DuRFEE, Chairman. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., October 10, 1957. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of July 18, 1957, re- 
questing the views of the Bureau of the Budget with respect to H. R. 8703, a bill 
to amend the Civil Aeronautics Act of 19388, as amended, so as to authorize the 
imposition of civil penalties in certain cases; and to increase the monetary 
amount of fines for volation of the criminal provisions. 
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You are advised that this Office would have no objection to the enactment of 
this measure. 


Sincerely yours, 


(Signed) Percy RAPPAPORT, 
Assistant Director. 


Post OFFICE DEPARTMENT, 
3UREAU OF THE GENERAL COUNSEL, 
Washington, D. C., November 7, 1957. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: Reference is made to your request for a report on 
H. R. 8703, a bill to amend the Civil Aeronautics Act of 1938, as amended, so as 
to authorize the imposition of civil penalties in certain cases; and to increase the 
monetary amount of fines for violation of the criminal provisions, 

The bill would amend sections 901 (a) and 902 (a) of the Civil Aeronautics 
Act, as amended (49 U. S. C. 621, 622). However, no substantial change would 
be made in the authority conferred by section 621 (a) of title 49, United States 
Code, upon the Postmaster General. 

This Department has no recommendation to make with respect to the enact- 
ment of this legislation. 

The Bureau of the Budget has advised that there would be no objection to 
the submission of this report to the committee. 

Sincerely yours, 


ABE McGrecor Gorr, General Counsel. 





THE SECRETARY OF COMMERCE, 
Washington, May 14, 1957. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CuHarrMAan: This is in response to your request of February 
25, 1957, for a report of the Department of Commerce on H. R. 5239, 85th Con- 
gress. The purpose of this bill is to authorize the imposition of civil penalties 
for violation of the security provisions of the Civil Aeronautics Act of 1938, and 
for other purposes. 

Following the outbreak of hostilities in Korea, legislation was enacted author- 
izing the Secretary of Commerce, upon the direction of the President, to exercise 
control of the flight of aircraft over certain areas for national security purposes 
(64 Stat. 825; title X11, Civil Aeronautics Act of 1938, as amended; 49 U. S. C. 
701-705). Thereafter, an Executive order was issued by the President (Execu- 
tive Order No. 10197, December 21, 1950), directing the Secretary to put the pro- 
gram into effect. At present the only sanctions which may be applied for viola- 
tions of the security regulations which have been issued by the Secretary under 
that authority are either (1) suspension or revocation of the offender’s pilot 
certificate or operating authority, or (2) in the case of willful offenses, criminal 
penalties. In most cases, neither of these sanctions is appropriate. 

To an airline or other commercial pilot, suspension or revocation means loss of 
earnings, and to the air-transport industries, loss of essential man-hours of skilled 
services. Suspension of the operating certificate of a carrier, for example, means 
loss of essential transportation service to the Nation. These results are both 
inappropriate to the times and too severe for the usual offense. 

Criminal penalties are even more drastic, and thus even less appropriate in 
most of the cases presented. In any event, criminal intent is usually lacking in 
these cases, which generally involve some unauthorized entry into an air defense 
identification zone through oversight or neglect. 

The civil penalty which is the normal sanction applied for minor violations 
of other safety provisions of the Civil Aeronautics Act of 1938 would provide 
a moderate and expeditious remedy more appropriate to these technical viola- 
tions. An amendment to the law is necessary to authorize the imposition of that 


sanction in such cases. H. R. 5239, 85th Congress would provide that authority; 
it would amend section 901 (a) of the act so as to include within those infrac- 
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tions for which a civil penalty may be imposed, any violation of a rule, regula- 
tion, or order issued under title XII of the act. 
The Bureau of the Budget has advised that it has no objection to the transmis- 
sion of this letter to your committee. 
Sincerely yours, 
SrncLariR WEEKS, Secretary of Commerce. 


Post OFFICE DEPARTMENT, 
BUREAU OF THE GENERAL COUNSEL, 
Washington, D. C., May 6, 1957. 
Hon. OrEN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DeaR Mr. CHAIRMAN: Reference is made to your request for a report on H. R. 
5239, a bill to authorize the imposition of civil penalties for violation of the 
security provisions of the Civil Aeronautics Act of 1938, and for other purposes. 

This bill would amend section 901 (a) of the Civil Aeronautics Act, as amended. 
However, no change would be made in the authority conferred by this section 
upon the Postmaster General. 

In view of the foregoing, this Department has no recommendation to make with 
respect to the enactment of this legislation. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to the committee. 

Sincerely yours, 
[Signed] Ase McGrecor Gorr, 
General Counsel. 


j EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., July 3, 1957. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of February 25, 1957, 
requesting the views of this Office with respect to H. R. 5239, a bill to authorize 
the imposition of civil penalties for violation of the security provisions of the 
Civil Aeronautics Act of 1938, and for other purposes. 

This Office would have no objection to the enactment of this measure. 

Sincerely yours, 
(Signed) Roserr E. Merriam, 
Assistant Director. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., April 21, 1958. 
Hon. OrEN Harris, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of April 4, 1957, re- 
questing the views of this Office with respect to H. R. 6418, a bill to amend section 
610 (a) of the Civil Aeronautics Act of 1938, as amended, to provide for the 
imposition of civil penalties in certain additional cases, and for other purposes. 

This Office would have no objection to the enactment of this measure. 

Sincerely yours, 
(Signed) Putiur 8S. HvucnHes, 
icting Assistant Director for Legislative Reference. 


The CHarrman. We have as the first witness this morning the 
Honorable Louis J. Hector, member of the Civil Aeronautics Board, 
who will present the Board’s view on the proposed legislation. 

25734—58——2 
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Mr. Hector, we are glad to have you this morning. 


STATEMENT OF HON. LOUIS J. HECTOR, MEMBER, CIVIL 
AERONAUTICS BOARD 


Mr. Hecror. Thank you very much, Mr. Chairman. 

The Cuarrman. If you have any of your associates with you, or 
anyone that you want to be identified for the record, we will be glad 
to have you do so at this time. 

Mr. Hecror. Mr. Chairman, I appreciate the opportunity to intro- 
duce to you and the members of the committee Mr. John Wanner, 
our Associate General Counsel; Mr. Robert Carnahan, Chief of the 
General Rules Division of the Bureau of Safety of the Board; Mr. 
James Anton, the Chief of the Office of Compliance of the Board; and 
Mr. Louis Sornson of the Office of the General Counsel. Also I 
would like to introduce Mr. Charles Donnelly, the Chief of the 
Congressional Liaison Office. 

The CuarrmMan. Very well, you may proceed, Mr. Hector. 

Mr. Hector. Mr. Chairman and members of the committee, my 
name is Louis J. Hector, and I am a member of the Civil Aeronautics 
Board. 

The Board appreciates this opportunity of appearing before the 
committee and presenting its views on pending legislation which pro- 
vides civil penalties for certain violations of the Civil Aeronautics 
Act. Especially the Board appreciates this opportunity to present 
its views on H. R. 8703, a bill to authorize the imposition of civil 
penalties for violations of the economic requirements of title 1V and 
section 1002 (i) of the act. 

The Board also endorses S. 1380 and its companion House bill to 
amend title XII of the act to provide civil penalties for violations of 
the regulations governing the flight of aircraft over certain desig- 
nated areas in the interests of national security, and S. 1749, which 
would provide civil penalties for violations of the safety requirements 
of title VI in addition to those now specifically listed in section 610 
(a) of the act. We are informed that the Administrator and other 
representatives of the Department of Commerce are appearing in sup- 
port of these two later bills and will discuss them in detail. 

H. R. 8703 was introduced by Chairman Harris on July 15, 1957, 
and is the same as the draft of legislation sponsored by the Board as 
an important part of its legislative program. 

Under existing law, violations of title IV of the Civil Aeronautics 
Act or of the Board’s economic orders and regulations issued there- 
under and under section 1002 (i) of the act are subject to criminal 
prosecution under section 902 of the act, but are not subject to civil 
penalties. The purpose of the proposed legislation is to provide a 
statutory tool for more effective enforcement of these economic provi- 
sions through the addition of the remedy of a civil penalty. 

The term “economic violations,” which will be used quite often here- 
after in this discussion, refers to violations relating to economic regu- 
lation of air transportation as distinguished from those relating to 
air-safety regulation. 

The necessity for the proposed legislation is occasioned by the pres- 
ent unavailability of suitable flexible sanctions for economic viola- 
tions. As matters now stand, the Board has only three courses of 
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action open to it when formal enforcement action becomes necessary 
to deal with economic violations: 

1. Commence a formal administrative proceeding for issuance 
of a cease-and-desist order or request the appropriate United 
States attorney to institute a civil action for an injunction ; 

. Commence a formal administrative proceeding for revoca- 
tion or suspension of the violator’s operating authorization ; or 

3. Request the appropriate United States attorney to institute 
a criminal action. 

While these remedies are most useful and, in fact, indispensable 
to the Board in discharging its enforcement responsibilities, certain 
practical limitations and difficulties are encountered in their use. For 
ex: ee it may take many months to obtain a cease-and-desist order 

an injunction in a particular case, during which period the offender 
may pursue his course of improper conduct, in some cases to the injury 
of others. Thus, the offender may reap economic benefits from his 
unlawful conduct with little likelihood that he will ultimately suffer 
corresponding monetary penalties. 

The suspension or revocation of operating authority is a very drastic 
penalty, which is appropriate only in the most ser ious and flagrant 
cases because it is, in effect, a death penalty on the carrier and, ‘obvi- 
ously, capital punishment is not an appropriate penalty in all cases. 

Likewise, the seeking of criminal penalties is appropriate only in 
cases involving knowing or willful violations with the necessary degree 
of criminal responsibility. 

The Board is absolutely convinced that the effici lency and effective- 
ness of the Board’s enforcement efforts in the economic field would be 
substantially increased by the availability of civil penalties to supple- 
ment existing remedies and overcome the limitations and difficulties 
mentioned. 

Concern may be expressed that the availability of civil penalties 
may result in a complicated system for the collection of numerous 
small nuisance penalties—so- called nickel-and-dime fines. 

I want to make it clear that the Board has no intention of using 
small civil penalties in lieu of reprimand or as a means of handling 
small passenger complaints or lost baggage complaints, for example. 

By and large, the air transportation industry is made up of honest, 
law-abiding citizens. No scheduled air carrier, to the Board’s knowl- 
edge, has pursued the policy of conducting its business with intent to 
violate or evade the law or its legal responsibilities. Most of the 
supplemental air carriers, the air taxi operators and others who 
come within the Board’s economic jurisdiction fall into the same 
category. With few exceptions, the Board is proud of the air carriers 
under its ch: arge, who have proved to be exemplary citizens. Never- 
theless, there are violations of the economic requirements of the act 
which do occur and which have to be handled by the Board in the 
discharge of its statutory responsibilities. 

] Perhaps the best way to illustrate the type of situations in which 
civil penalties would be used is simply to review some of the provi- 
sions of title IV of the act. 

Section 401 prohibits operating in air transportation in violation 
of authority or without authority. As an instance of the type of 
violation which we have found under section 401 I might digress 
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from my statement just briefly to say that there have been cases 
where an air carrier without any authorization from the Board, with- 
out any authority in its certificate, will begin to stop at a certain point 
and discharge and take on passengers. This may well be to the detri- 
ment of a second carrier which has been authorized to stop and take 
on passengers at this point. 

At the present time the only thing the Board can do in this situa- 
tion is to go to the district court for an injunction, or start one of 
our own cease-and-desist proceedings. That may take a number of 
months before it can be concluded. In the meantime the carrier will 
have been stopping at this point without the Board’s authorization to 
the detriment of a second carrier. 

There is nothing the Board can do to penalize the carrier for its 
prior illegal acts except ask for a criminal prosecution. As I have 
pointed out, we feel that we should reserve criminal prosecution for 
very flagrant and willful violations of the act, and in the type of 
case that I mentioned, a full-scale criminal prosecution might not 
be completely appropriate. 

To resume the statement, section 403 requires the filing and ob- 
servance of tariffs and prohibits rebates. Section 404 requires the 
carriers to provide safe and adequate service and to establish and 
observe just and reasonable rates, and prohibits discrimination. Sec- 
tion 407 requires air carriers to keep prescribed records and to file 
required reports. 

To digress again for just a moment, I might say that this is within 
this field where we feel that civil penalties are particularly appro- 
priate. We do have carriers from time to time who are always 1 week 
late or 2 weeks late filing their reports with the Board. Those reports 
are all consolidated into general statistical reports which are of the 
greatest value to the Board and to the industry. If 1 or 2 carriers are, 
time after time, a week late in getting their reports in to us, that 
simply means that the entire industry and the work of the Board 
is unnecessarily held up. We think that such action is not bad 
enough to merit a criminal penalty in many cases, but it is the type 
of a situation where a reasonable financial penalty on the carrier 
would enforce compliance. 

Sections 408 and 409 prohibit the establishment of control and 
interlocking relationships without Board approval. 

Section 411 prohibits unfair or deceptive practices or methods of 
competition. 

Section 412 requires the submission to the Board for its approval 
of contracts and agreements between carriers. These are the types 
of violations to which the Board will apply civil penalties when such 
sanction is considered more appropriate and more efficient than the 
other sanctions now available to the Board. 

As to the manner in which civil penalties would be applied, the 
answer is that the Board would follow substantially the same proce- 
dure as that now followed by the Civil Aeronautics Administrator 
and the Board, within their respective areas of responsibility, in cases 
involving safety violations. Thus, a person charged with economic 
violations would be advised in writing of the alleged violations, the 
applicable provisions of the act and the maximum civil penalty pre- 
scribed. In appropriate cases, the violator would be reprimanded and 
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warned about future violations. In other cases the appropriate staff 
of the Board would advise the violator of the specific amount of the 
civil penalty which would be accepted by the Board as a compromise 
settlement. The staff would also advise him that if he felt that the 
amount proposed was excessive, or if he wished to deny the charge 
altogether, the matter would be referred to the Board for expeditious 
review. The violator would then be advised that if he were willing 
to settle on the basis proposed by the staff, or if he should ask for a 
Board review, as the case might be, he should make such an offer in 
writing, accompanied by a certified check or money order payable 
to the Treasurer of the United States. If the violator made such an 
offer, it would be accepted by the Board in full settlement. The 
violator also would be advised, however, that he was under no require- 
ment to make an offer of settlement, and was free to aecline to do so, 
in which case the Board could then refer the matter to the appropriate 
United States district attorney to institute a civil action in the United 
States district court to collect a penalty. In the event such a case is 
instituted, the court would determine whether the violation in fact 
occurred and the amount of the civil penalty, if any, to be assessed. 

I should also like to point out that the bill amends section 901 (a) 
of the act to provide that if the violation is a continuing one, each 
day of the violation shal! constitute a separate offense. This is be- 
lieved to be necessary to provide an effective deterrent in some cases, 
such as a case in which the offender pursues his course of improper 
conduct until an enforcement action is initiated and even during its 
pendency. 

With regard to providing a greater deterrent for knowing and 
willful violations, in addition to providing civil penalties for economic 
violations by amendment of section 901 of the act, the legislative 
proposal would also increase the monetary amounts of the fines which 
may be imposed in criminal cases by amendment of section 902 of the 
act. The Board feels that the current provisions are no longer ade- 
quate and that a substantial increase would result in fewer viola- 
tions. Accordingly, if the offense is knowingly and willfully com- 
mitted, the proposed legislation would impose a mandatory fine of 
$100, with a maximum of $5,000 both for the first offense and for each 
subsequent offense. 

Lastly, I would like to point out that the proposed bill would amend 
section 902 (a) in a technical manner for the purpose of preserving 
the existing law. Under that section as it exists today a knowing and 
willful viodation of certain titles of the aet, including title ITV, and 
of orders, rules, regulations, certificates, and permits issued there- 
under are made misdemeanors, but only in those cases where no penalty 
is otherwise provided by the act. Since the proposed amendment to 
section 901 (a) provides civil penalties for violations of title IV, the 
proposed amendment to section 902 (a) to refer to penalties provided 
in this section is necessary in order to continue knowing and willful 
violations as criminal offenses. 

In appearing before the committee in support of civil penalties, I 
should like to emphasize that the proposed legislation, in our opinion, 
is neither unusual nor without precedent. 

The usefulness of civil penalties as an effective and appropriate 
enforcement tool has been widely recognized in other fields of regula- 
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tory activity. In fact, examination of the statutory authority of 
other Federal agencies with comparable regulatory and enforcement 
responsibilities shows that the Board is almost alone in lacking power 
to impose civil penalties for economic violations. The Federal Power 
Commission, the Federal Communications Commission, the Securities 
and Exchange Commission, the Maritime Commission, and the Inter- 
state Commerce Commission all have authority to impose civil penal- 
ties for violations of the laws and regulations which they administer. 
Indeed, it is somewhat ironic to note that the air carriers themselves 
have vested in their associations, such as the Air Transport Associa- 
tion and the International Air Transport Association, the power to 
collect fines, in general recognition of the fact that such power is 
required in the enforcement of their rules and regulations. 

It is submitted that favorable action on this proposed legislation 
would greatly aid the Board in a more expeditious and effective dis- 
charge of its enforcement duties, and it is recommended that H. R. 
8703 be enacted. 

The CHarrman. Thank you very much, Mr. Hector. That com- 
pletes your statement, I believe. 

Mr. Hecror. Yes, sir; it does. 

The Catrman. As I understand, the Board is sponsoring H. R. 
8703 providing the imposition of civil penalties in certain cases, and 
the Department of Commerce or, you might say, the CAA, are spon- 
sors of H. R. 5239 and H. R. 6418 and their companion Senate bills. 

Mr. Hecror. Yes, sir. 

Mr. Chairman, I would like to make clear that the Civil Aero- 
nautics Board, in addition to supporting H. R. 8703, also supports the 
two other bills. 

The Cuatrman. I understand that to be your statement. 

Mr. Hecror. However, they are of somewhat technical character, 
and it was our belief that the Administrator could more properly 
present the detailed provisions of the other bills. 

The Cuatrman. The Board would administer the provisions of 
H. R. 8703; is that not right? 

Mr. Hecror. Yes, sir. 

The Cuarrman. And the Administrator would administer the pro- 
visions of the other two bills; is that true? 

Mr. Hecror. The Administrator would administer the provisions 
of the other two bills, but I would like to point out that, in part, the 
Administrator would be imposing penalties for the infractions of 
rules and regulations which are basically promulgated by the Civil 
Aeronautics Board, so that we are fiteredbel in seeing that he has this 
power. 

The CuatrMan. Mr. Rogers, do you have any questions? 

Mr. Rocers. Yes. 

Mr. Hector, to clear me up on one point, in this H. R. 8703 who is 
going to impose that civil penalty in the first instance? 

Mr. Hector. The proposed procedure, Mr. Rogers, would be that 
the Civil Aeronautics Board, in effect, would say to the alleged violator 
that in the opinion of the Board a provision of title IV or of the 
regulations under title TV had been violated and that in the opinion 
of the Board the appropriate penalty would be a certain sum of 
money. 
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If the violator knows perfectly well that he has violated the act 
and if the proposed penalty is a fair and reasonable penalty, it is 
anticipated that he will 1 pay the penalty and that will end the matter. 
But if he feels that he has not violated the act or that the proposed 
penalty is excessive, then he will simply decline to make an offer to 
the Board, in which case the Board must go to the district attorney 
and go through a regular proceeding before the courts. 

Therefore, we do not speak of the Civil Aeronautics Board as im- 
posing the penalty. We proposed a compromise of a penalty. But 
the only instrument of Government which can impose a penalty and 
say to a violator, “You pay so much money to the United States Treas- 
ury” is the Federal district court. That power would not be with the 
Board. 

Mr. Rogers. The difference then between your civil and your crimi- 
nal penalty is more or less the burden of proof insofar as whether it is 
civil or criminal. In the civil he would only have to establish by a 
preponderance of the evidence that he did violate the law. If you 
eitentiads to assess a criminal penalty against him you would have 
to substantiate that beyond a reasonable doubt. 

Mr. Hecror. There would be that distinction in the burden of 
proof, Mr. Rogers. 

I also think that before a court will impose criminal sanctions it 
may demand a greater showing of willful and flagrant violation than 
it would before it imposes a civil penalty. 

Mr. Fiynt. Mr. Rogers, will you yield to me at this point ? 

Mr. Rocrers. Yes, sir. 

Mr. Frynrt. Is it not true that that rule does not apply where there 
are violations of regulations? I know 1 or 2 cases where the courts 
have held that where the violation, is of a regulation promulgated by 
the regulatory body, there is no necessity for proof of willful inten- 
tion. 

Mr. Rogers. Of course, that is true, and there are other instances 
where the intent can be presumed from the act itself even though you 
understand that there was not any intent because the fellow did not 
know what he was doing at the time. 

Why would it not be better, Mr. Hector, if you just authorized the 
Board to fix a civil penalty—you could call it by some other name if 
it was necessary to take care of it from a constitutional standpoint— 
and then if the carrier was dissatisfied with it, give him the right to 
appeal to the courts for review ¢ 

Mr. Hecror. Congressman, your proposal would give the Board 
greater powers than we are asking. 

I think my answer would have to be that, by and large in the regula- 
tory field, that power has not been given to the regulatory agencies. 

If we should propose a civil penalty and the alleged violator should 
say, “No, we didn’t violate your regulations,” under our proposal we 
have to go to court and prove that he did that. That isa very differ- 
ent thing from taking an appeal to the court. 

My feeling would be that you should give us the power we presently 
request, and ‘if we administer that w isely and well we might come back 
and ask for more power. 

Mr. Rogers. Actually the bill could be drawn so the man could 
take it to court, and the burden of proof could rest with the Board 
if the law was so drawn. 
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The thing that actually would be the change in my opinion—and I 
could be completely wrong about it—would be actually the expense 
item of requiring a violator to move into the court for review or for 
a trial de novo or whatever you want to call it. The expense would 
be on him rather than on the Government. 

Mr. O’Hara. Will the gentleman yield? 

Mr. Rocers. Yes, sir. 

Mr. O’Hara. I appreciate, Mr. Hector, the problem with which the 
Board is confronted, and I certainly entertain a sympathetic desire to 
be helpful. 

In the manner of operation of this, I am inclined to feel somewhat 
like Mr. Rogers does in regard to giving the Board the power although 
I do not know that it is given to any other regulatory agency. 

However, the thing I do not like is your suggestion that the staff 
have thisauthority. And this is no reflection on your staff at all. 

I would resent the right of a policeman to say, “You violated the 
law, and I am finding you $50, and you pay me.” And that is the 
thing. I do not know of any court that permits even a minor viola- 
tion of a policeman coming in and saying you are going to pay so 
much. It is important to me that it should be that way. 

Maybe as a practical operation it would work out all right, but I 
can see some people who get a star and a badge and some authority 
that get pretty badly out of line. 

Does the Board pass on what the fine should be, or does the staff 
determine what the fine should be? I would like to have that under- 
stood pretty well. 

Mr. Hecror. Mr. O’Hara, the thinking of the Board has been that 
in the first instance it would be the compliance staff of the Board 
which would uncover the alleged violation of the act, and that, as 
the civil penalties develop over the years, with any alleged violator 
having the right to take his case to the Board, it won’t be too long be- 
fore certain penalties become fairly standard. For instance, we re- 
quire every carrier to file every month a very full report on its opera- 
tions. If that report is a week late coming in without any reasonable 
justification it would be our thinking that over the course of time a 
fairly standard penalty would seem to be the proper penalty in that 
kind of situation, so that if in that case the staff should say to the 
earrier, “This is a week late. Do you have any justification?” and 
the carrier would say “No, we will pay the fine”—$100 or whatever 
the fine proves to be—that would be a simple and expeditious way of 
handling the matter. 

However, as I tried to point out in my statement—I apologize if I 
didn’t make it clear—any alleged violator would be informed that 
this was a fine proposed by the staff, that if the violator felt the fine 
was excessive or that he had not committed the violation, the matter 
would then be submitted to the Board. 

Mr. O’Hara. Thank you, Mr. Rogers. 

Mr. Rogers. Just one more question. I do not want to prolong 
this, Mr. Hector. 

Do you not think it would be much better from the basic princi- 
ples upon which our Government is founded—I mean we have moved 
far afield in getting into regulatory agencies; there is no question 
about it—to have an expeditious hearing and let the Board fix these 
things rather than to put that on some staff member, because you do 
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not know who the staff member is going to be? You might change 
staff members every month or once or twice a year, and you may get 
personal animosity involved. 

There are a thousand things that in my mind enter in when you go 
to getting into police activities in this sort of situation. 

The thing you are talking about, insofar as failure to file these re- 
ports is concerned, is not a very serious violation although it is a very 
harassing violation, I imagine. But it seems to me that that could be 
handled by the Board without a great deal of trouble. 

However, how long or how many days would you say it would take 
for the Board to handle the number of complaints of violations of this 
kind that you have each year, if they had short hearings and permitted 
these people to appeal ? 

Mr. Hecror. Mr. Rogers, I would feel that the first 2 or 3 times 
a particular violation comes before the Board the Board might very 
well listen to very lengthy oral argument. There would be extensive 
questioning of counsel, and the Board’s own deliberations might take 
quite a long time. 

After the first 2 or 3 times the penalty for a fairly standard violation 
should not take a great deal of time. 

However, I wonder whether a fixed requirement that there must be 
a hearing in all cases wouldn’t impose a very great burden on the 
carrier. I think of the cases where the carrier says, “Yes, I violated 
the regulations. I know the penalty is $100. Here is my money.” 
It would seem to be a waste of time for the carrier and the Board to 
hold a hearing in such a case. 

Mr. Rogers. What I am thinking about is this, that the Board is a 
constituted authority of this Government, and if a carrier has violated 
a regulation, the Board says, “You are ordered to appear at a certain 
date and show cause why you should not be fined under the regula- 
tions,” the carrier says, “I admit my guilt. I am willing to pay $100.” 
However, my point is simply that the carrier or the individual ought 
to be afforded the opportunity of at least having his say to the con- 
stituted authority of this Government with relation to that violation 
before he is required to compromise something or before he is required 
to be hauled into court, because both of them have a certain stigma 
that goes along, and I just think that the constituted authority, the 
Board, ought to have the opportunity to say, “Well, this has some 
merit in it, and we are going to proceed. If you want to pay the fine, 
all right; if you don’t, say so, and we will let it go to court.” 

Mr. Hecror. Mr. Rogers, it was certainly the intention of the Board, 
and is the intention of the Board, that any party who wishes to make 
a presentation to the Board or who wishes a hearing by the Board in 
one of these cases is entitled to a hearing by the Board. 

Mr. Rogers. I just think the responsibility of that ought to be on 
the Board rather than the staff member. I just do not think that 
power ought to be delegated. That is all, Mr. Chairman. 

The CuatrmMan. There is no appeal from whatever decision the 
Board might make ? 

Mr. Hecror. Yes, sir. If the alleged violator does not wish to pay 
the fine suggested by the Board, then he simply does not pay, and the 
Board goes into the district court. 

The Cuatrman. You mean the Board has to go to the court? 
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Mr. Hecror. Yes, sir. 


The Cuarrman. And the alleged violator does not have to stand 
that cost or expense himself? 

Mr. Hecror. His only expenses, Mr. Chairman, would be the ex- 
pense of conducting his defense in the district court. If he were found 
to be subject to the penalty, in addition the costs might possibly be 
assessed against him. 

The Cuatrman . Perhaps it might be explainable this way then: the 
Board determines what the fine might be, and the airline or whoever 
violates it can refuse to pay it if it wants to. 

Mr. Hector. Yes, sir. 

The Cuarman. If he refuses to pay it, then you have to go into 
court to collect. 

Mr. Hecror. Yes, sir. 

The Cuarrman. Is that the procedure? 

Mr. Hector. Yes, sir. 

The Cuarrman. Then there actually is no appeal from your deci- 
sion as to what the fine is? 

Mr. Hecror. If we should decide that the fine should be $1,000, and 
the air carrier declines to pay, we go into the district court. 

True, that is technically not an appeal. We have to prove our case 
in the district court. 

Mr. Fiyntr. Would you yield to me at this point, Mr. Chairman? 

The CuarrMan. Let him finish his statement. 

Mr. Fiynv. I thought that he had. 

Mr. Hector. That would not technically be an appeal to the district 
court. 

The Cuarrman. Is that a hearing de novo in the court then? 

Mr. Hecror. Yes, it is. 

The Cuarrman. And the court may decide it was $1,000 or $100? 

Mr. Hecror. Yes, sir. 

The Cuatrman. Yes, I yield. 

Mr. Fiynt. That is what I was going to ask in a little different way. 

The Cuarrman. Is it clear to you? 

Mr. Fiynt. No. But I will come to it later. 

The Cuarrman. Mr. O’Hara. 

Mr. O’Hara. Mr. Chairman, I was called out. I will defer to my 
other colleagues. 

The CHatrman. One thing to clear up: You said a moment ago 
that. you did not know of any such authority given to anyone else. 
While you were out, Mr. Hector in his statement explained that this 
authority is given to the other regulatory agencies. 

Mr. O’Hara. I had read that in the statement. 

I am confronted, Mr. Hector, briefly, with two problems: one, I 
feel the need, as the Board does, of expeditious handling and dispos- 
ing of this. On the other hand, I think the rights of our people are 
involved so that I want to be sure that we do not have a kangaroo- 
court situation here, that they have the right of their day in court. 

Those are the two things I am concerned about. It is a rather loose 
procedure. 

Maybe it is practical and all that for a staff member to say, “You 
have violated such and such, and you owe $1,000, or you owe $100, or 
you owe $5,000.” It is sort of a strange operation. Maybe it is under 
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the Administrative Procedure Act. Certainly it is not spelled out in 
the act, but I presume it is in the Administrative Procedure Act rather 
than in here. 

Mr. Hecror. Congressman O’Hara, it is the definite intention of the 
Board that any alleged violator will have the right to present his case 
to the Board before the Board would go into court. 

Mr. O’Hara. That is important. I agree with Mr. Rogers in that 
regard. 

That is all at this time, Mr. Chairman. 

The Cuatrman. Mr. Friedel. 

Mr. Frieve.. Mr. Chairman, Mr. Hector’s statement is in support of 
H. R. 8703, and H. R. 8703 does provide for penalties for safety, 
economic and postal offenses. I think the other bill, H. R. 6418, does 
not bring in the Postal Department in any way. 

Mr. Hecror. The Postmaster at the present time, sir, has the power 
to affix civil penalties. 

Mr. Frrepet. And you are adding another section on to the present 
law? 

Mr. Hecror. Yes, sir. In H. R. 8703, the entire section 901 (a) is 
reprinted as proposed to be amended. Under the present statute it 
provides that— 

Any person who violates any rule or regulation issued by the Postmaster 
General under this Act shall be subject to a civil penalty of not to exceed $1,000. 

Therefore, what we are asking is what the Postmaster already has. 

This entire subject of civil aviation started out to a large extent 
under the Postmaster, and he has had that power from the begin- 
ning. However, when the Civil Aeronautics Board was created that 
power was left with the Postmaster, but was not carried over to the 
Civil Aeronautics Board. 

Mr. Frrevet. To further my question, with respect. to section 902, I 
do not read into the language that it would allow the staff members to 
impose the fine. In your statement you said it would allow the staff 
members. That is the part we are concerned about. 

Mr. Hecror. Under section 902 we would not impose any penalty. 
We would just go to the United States district attorney and ask him to 
start a prosecution, and I don’t think it would lie within our powers 
to suggest to the district attorney what the fine would be. 

Mr. Frieper. In other words, you would want to set up your own 
regulations and rules that your staff members could impose the fine? 

Mr. Hecror. The member of the staff, sir, would not have any 
power to impose a fine. 

The only thing the staff member could do would be to say to a car- 
rier, “We think you have violated the regulations. The Board is im- 
posing a penalty of such an amount.” 

Mr. Frrepei. The Board or the staff member. That is the point that 
we are trying to get clear here. 

Under this H. R. 8703 T see no regulations where you would allow 
the staff member to impose a fine. Now you state that a staff member 
could go to one of these carriers and say that he violated the law. 
“Tf you will pay a fine of $100 everything will be all right.” 

Mr. Hecror. No, sir. The staff would not have that power. The 
staff would say to the offender, “We are going to tell the Board that, in 
our opinion, you violated the regulation, and we are going to recom- 
mend a $100 fine to the Board.” That is all the staff would do. 
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Mr. Friepev. Is not that enough ? 

Mr. Hecror. No, sir, because I think that if the alleged violator 
felt that he had not violated the law or that $100 was too much, then 
he goes before the Board and argues his case to the Board. 

Mr. Frieper. On the other hand, suppose he would just say, “Well, 
at $100 it would cost me too much to go before the Board. Tl pay 
it,” although he feels innocent? You might say, “We feel you have 
violated the law, and we are going to impose a fine of $500.” They 

might feel that it will cost thousands and thousands of dollars to 
take an appeal before the Board. So, rather than do that, they will 
pay the fine. 

hat is all, Mr. Chairman. That is my question. 

Mr. Hecror. Mr. Chairman, I would like to state that the Board 
has no intention of depriving any alleged violator of the opportunity 
to present his entire case to the Board. 

The Cuarrman. Mr. Hector, I think where you made your mistake 

was in your statement where you say that the staff member does it. 
I do not read any language here where it gives the staff member the 
authority to do this. This is Board responsibility, and the staff 
member is subject to the instructions of the Board. 

Mr. Hector. Yes, sir. 

The Cuarrman. How do you explain your statement then that the 
staff member does so and so? That is the thing that has everybody 
confused around here. 

Apparently you are just saying at the outset that we are going to 

say in the legislative history here that this is something that the 
C ongress has given to a staff ‘member to do, and I think that is what 
the members are raising the question about here. 

If you go back and ‘look at your statement, that is precisely what 
you say. ‘If that is what is intended by the Board, that you are going 
not only to delegate the authority to someone else bit completely 
surrender your authority in the thing to some subordinate down 
there, then I do not think the Congress is going to give it to you by 
any stretch of the imagination. 

That is precisely what they are trying to clear up here, and you do 
not seem to be doing it very fast. 

Mr. Rogers. This act, in the civil penalties part of it, simply says 
a man subject to a civil penalty. But it does not give any authority 
for anybody to assess that penalty. It speaks of the imposition of 
the penalty in the past tense, and says that— 

Any such penalty imposed under clause (1) may be compromised by the Secre- 
tary of Commerce. 

Mr. O’Hara. It does not give them authority to fix the penalty. 

Mr. Rogers (reading) : 


(2) may be compromised by the Civil Aeronautics; (3) may be compromised 
by the Postmaster General. 


It says: 


The amount of such penalty, when finally determined, or the amount agreed 
upon in compromise, may be deducted * * * 
But it never says who fixes the penalty or who determines it. 
Mr. O’Hara. The only Pe which is again an assumption, is 
But you do not go ahead and 


“shall be subject to a civil penalt 
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say that is the Board, and it must be the Board, who determines the 
amount of the penalty. That is the important thing that I think we 
are worried about in this thing. 

Mr. Hecror. If the proposed language is not clear, Mr. OHara, I 
fee] certain that the Board would be most happy to submit amenda- 
tory language to make it clear. 

Mr. O’Hara. I think it is important that you do it. I do not think 
it is good practice for a staff member to be a policeman and judge at 
the same time. I think it is the Board’s responsibility to affix the 
penalty and to adjudicate the penalties. 

If the Board is authorized to make regulations, as a practical mat- 
ter maybe the staff member could appropriately say, “Look, you vio- 
lated this,” and the carrier says, “Yes, I violated it.” The staff mem- 
ber could say, “Well, do you want to make an offer of $500 or $100 and 
submit it to the Board ¢” 

Maybe that is what is intended, but it is not set out here plainly 
enough for me. 

Mr. Hecror. Mr. O’Hara, that is exactly what we do at the present 
time under our civil penalty power for violations of the safety pro- 
visions of the act. 

Mr. O’Hara. However, that is specific language in the law pertain- 
ing to that particular subject. 

You have at no place else in the law, do you, or, if you do, I wish 
you would call it to our attention, nothing specific on this. 

I think that the subcommittee is sympathetic to what you want 
done, but we certainly want it done appropriately and specifically 
so that there is no question about it, and we will look silly if we pass 
this thing the way it is, in my opinion. I am afraid we will be. 

Mr. Hecror. Mr. O'Hara, section 901, as it presently stands, is 
identical with our proposed bill except that section 901 presently 
provides only for civil penalties for violations of the safety provisions 
and violations of the Postmaster’s regulations. 

In drafting our proposed bill we have followed verbatim the pres- 
ent section 901 provision. 

Mr. O’Hara. Has that ever been attacked in the courts ? 

Mr. Hector. No, sir. 

The Cuatrrman. You say that you delegate authority to a staff 
member, and I cannot understand your explanation of how you carry 
it out. That is in the nature of a compromise when you i that, is 
it not? 

In other words, that staff member says to the carrier, “You violated 
a rule or regulation. You are subject to civil penalty. It will be 
$100. Do you agree to pay it or not pay it?” 

Is not that the procedure you would follow. And, whatever was 
decided, would that not be in the nature of a compromise ? 

Mr. Hector. Mr. Chairman, the staff member would not tell the 
carrier, “You have violated this, and the fine is $100.” 

The staff member would say to the carrier, “In the opinion of the 
Compliance Division, you have violated this, and we are going to 
recommend to the Board a $100 penalty.” 

The CHarrMan. Here is what you say: 

“In appropriate cases the violator would be reprimanded and 
warned about future vilations. In other cases the appropriate staff 
member of the Board would advise the violator of the specific amount 
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of the civil penalty which would be accepted as a compromise settle- 
ment.” 

I read the language in the bill to say that any mach pee Ne imposed 
under clauses (1), (2), and (3) may be compromised. Under clause 
(2) it would be compromised by the Civil Aeronautics Board; under 
clause (1) compromised by the Secretary of Commerce; and (3) by 
the Postmaster General. 

It just does not seem to me that there is any authority given to a 
staff member to compromise anything except to work out the ad- 
ministration of it. The Board is finally going to have to make the 
decision under this language. That is what it seems to me. 

Mr. Hecror. Certainly, Mr. Chairman, the Board is fully responsi- 
ble for the compromise. The Board would be responsible for all 
policy and procedures in this field, and to the extent that a matter 
would be handled without coming to the Board it would be because 
the carrier and the Board staff agreed between themselves what the 
penalty would probably be, and decided that no good purpose would 
be served by a hearing. But if any air carrier wished a full hearing 
before the Board, the Board could not deny him that full hearing. 

The Cuarrman. Mr. Hale, do you have any questions? 

Mr. Haz. I am impressed just as the other members of the com- 
mittee are impressed. As I read the bill, there is nothing in the bill 
that seems at all shocking to me. It seems a reasonable enough pro- 
posal. Then I read page 5 of your statement, which is certainly very 
puzzling. You say at the beginning, paragraph 1, page 5: 

* * * the Board would follow substantially the same procedure as that now 
followed by the Civil Aeronautics Administrator * * *. In appropriate cases, 
the violator would be reprimanded and warned * * *. 

Then you say: 

In other cases— 


What does the “other cases” mean? Other than what? 

Mr. Hector. That would be cases where, in the opinion of the 
Board, a reprimand would not be adequate. 

Mr. Hate. You mean cases where you want to impose a penalty ? 

Mr. Hecror. Yes, sir. 

Mr. Hate. “The appropriate staff of the Board.” 

What does “the appropriate staff of the Board” mean? Does that 
mean a staff member? An individual? I do not know what the 
staff of the Board means. 

Mr. Hecror. That refers, sir, to the Chief of the Compliance Di- 
vision or to a member of the Compliance Division which has responsi- 
bility for processing all violations of our regulations. That staff 
member would tell the carrier what amount of penalty the Board 
would be willing to accept as a compromise with the penalty. 

Mr. Hate (reading) : 


The staff would also advise him that if he felt that the amount proposed was 
excessive or if he wished to— 


plead not guilty, in effect— 
the matter would be referred to the Board for expeditious review. 


The staff would advise him. That staff is the employees of the 
Board. 


Mr. Hector. Yes, sir. 
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Mr. O’Hara. They have no right to advise him on anything. 
Mr. Hate. The staff is acting as the representative of the Board. 
The Board advises him. The Bunaia may act through such agent as 


it likes, but, whatever a staff member does, he does as the agent of the 
Board; does he not? 


Mr. Hecror. Yes, sir. 

Mr. Hate. Why do you not say the Board would advise him instead 
of saying the staff would advise him ? 

Mr. Hector. Any action of the staff in this respect would be an ac- 
tion of the Board, sir, and would be taken by the staff only under a 
specific authorization of the Board. 

Mr. Hate. However, I do not understand. I do not like this idea 
of compromising everything. 


The violator would then be «<dvised that if he were willing to settle on the 
basis proposed by the staff, or by the Board— 


This sounds as if the staff is going to propose one thing, and the Board 
propose something else— 


as the case might be, he should make an offer in writing. 

If you are going to fix the penalty, why do you not fix the penalty ? 
Why do you compromise the thing? 

Mr. Hecror. Congressman Hale, the present section 901—— 

Mr. O’Hara. Read it to us, will you? 

Mr. Hecror. Yes, sir. 

Section 901 presently provides: 

Any person who violates (1) any provision of titles V, VI, and VII of this Act, 
or any provision of subsection (a) (1) of section 11 of the Air Commerce Act 


of 1926, as amended, or (2) any rule or regulation issued by the Postmaster 
General under this Act, shall be subject to a civil penalty of not to exceed $1,000 


for each violation. 
As you can see, that is almost identical with the first sentence of our 


proposed bill except that we have added a new subsection (3). The 
present section then continues : 


Any such penalty may be compromised by the Administrator or the Post- 
master General, as the case may be. 

Mr. O’Hara. However, Mr. Hector, the thing that disturbs me is 
I feel very strongly that any statute which imposes criminal or civil 
penalties must be very specific, and I do not think that is specific, and 
I do not think the language in this bill is specific. 

What you work out in the way of procedure and regulations and 
what the staff does is one thing. I think what you are up against, if 
you are depending upon that, is either $1,000 or nothing in the matter 
of compromise except as you may compromise it below that. You do 
have that authority apparently in that language, but I do not think 
this language specifically gives the Board the authority, which I think 
they should have, to impose a civil penalty or a criminal penalty. <A 
criminal penalty is for thé cotrts to decide, obviously. However, I 
am disturbed about this. 

Excuse me, Mr. Hale. 

I want you to have the authority you want, but I do not think this 
law gives it. 

Mr. Hecror. We had simply patterned our proposal, sir, after the 
existing statute. Our proposed bill asks you to give the CAB what 
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the CAA and the Postmaster General already have. We had not 
asked for any greater power. 

Mr. Hats. I still do not see this. You say “The appropriate staff 
of the Board.” Or we will say the Board itself “would advise the 
violator of the specific amount of the civil penalty which would be 
ny as a compromise settlement.” 

do you say that? Why do you not say you impose a penalty ? 

Mr. ‘0 Hara. With authority to compromise. 

Mr. Hatz. If I commit a traffic violation and go into court, and the 
judge says, “Mr. Hale, I fine you $100, but I will ‘take $50 as a compro- 
mise,” I would think that was rather odd. 

Mr. Heorrr. The statute, as it stands, sir, only gives us the power 
to compromise. 

We had not asked for the power to impose the penalty. We had as- 
sumed that that should be reserved to the courts. 

If there is a disposition to increase the power of the Board in this 
regard, we should be happy to supply amendatory language. 

The CuarrMan. I think what you are trying to say, if you permit, 
Mr. Hale, is that they are trying to extend to the Board the same 
authority that was given to the old authority, which now includes 
the CAA and the Postmaster General. 

Mr. Hecror. Yes, sir. 

The Cuamman. That is what you are trying to do, but the thing 
that got everybody confused was the explanation you gave of the 
manner in carrying it out. 

Mr. Hecror. I wonder if I could explain the way it would work at 
the present time as applied by the Administrator. 

For the Administrator to make certain that all of his many safety 
regulations are applied he has a great many field agents throughout 
the country. If one of the Administrator’s staff discovers a pilot 
flying without the proper pilot’s license or discovers any other infrac- 
tion of the many safety regulations, the way the thing works as a prac- 
tical matter is that the Administrator's man in the field—his compli- 
ance man—says to the pilot or the owner of the airplane, “We feel 
you have violated the regulations. The Administrator’s penalty in 
this kind of thing is a certain amount of money. I am going to rec- 
ommend that this amount of money be imposed as a penalty.” 

As a practical matter the pilot or the owner of the airplane will 
frequently pay the amount, thus saving himself and the Administrator 
the necessity of a hearing. 

Mr. Harz. Why do you have a fixed penalty? Why do you not say 
that in such and such violations of the law a penalty should be imposed 
not in excess of And then you do not have this business of 
compromising. 

The Cuarrman. It says not to exceed $5,000. 

Mr. Hector. That ison criminal. We have no power to fix criminal 
penalties at all, sir. That is reserved to the courts. 

Mr. Hate. It says here on page 5 that the staff would advise the 
individual violator of the specific amount of a civil penalty which 
would be accepted as a compromise settlement. 

I do not see why you do not go on and impose the penalty and 
enforce it, and if you should not impose the penalty then you should 
not. But I do not understand this business of a compromise settlement. 
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Mr. Hecror. Sir, the word “compromise” is contained in the existing 
act, and we have felt ourselves bound by the act as it is now written. 

Mr. Hate. It still seems to me strange procedure. 

Mr. O’Hara. I suppose it is a practical one. That is about it. 
It is a little bit shocking to some of us who are used to other procedure, 
but I do appreciate it. 

The Cuatrman. It has been in the act since 1938. 

Mr. Hecror. Yes, sir; and it is what the Postmaster does, and the 
CAA Administrator does. 

The CuarrmMan. Some people are complaining about it, too. 

Mr. Fiynt. Thank you, Mr. Chairman. 

Actually, Mr. Hector, these things, instead of being civil penalties, 
are really administrative penalties, are they not? 

Mr. Hecror. Yes, sir. 

Mr. Fiynr. Because they are imposed without a hearing of any kind. 
They could be imposed without a hearing of any kind. 

Mr. Hecror. They could not be imposed without a hearing, sir. No 
one has the power to make a carrier pay this except the court. 

Mr. O’Hara. You start out on a bargain-basement operation 
originally. 

Mr. Hector. Really what it amounts to is that if we and the carrier 
could agree on the penalty, then the penalty would be paid. But if 
the carrier would not agree, we have to take him to court. 

Mr. Fiynt. Mr. Hector, is that not just another way of saying that 
it is assessed by the staff member without a hearing, because no carrier 
is going to impose one on himself? He may agree to something that 
somebody else imposes on him, but when you boil that down is that 
not permitting and authorizing, either by direct language of the 
statute or by the implications as set out and implemented by your 
statement, a staff member to impose an administrative penalty without 
any hearing of any kind? 

Mr. Youncer. Would the gentleman yield? 

Mr. Frynt. Let me get an answer to that question. 

Mr. Youncer. Let us get a definition of what “impose” means. 

Mr. Fiynvt. Let me come back to that. Let me get an answer from 
the witness. 

Mr. Hecror. Mr. Flynt, the Board would not and could not, in my 
view, give to a member of the staff the right to impose a penalty. The 
only thing that the staff member would be authorized to do would be 
to talk to the carrier, discuss the violation, and discuss the proper 
amount of the penalty. 

Mr. Fiynt. Mr. Hale, do you want me to yield to you? 

Mr. Hatz. The whole idea of committing an offense and then bar- 
gaining with somebody as to how much you shall pay as a penalty is 
repulsive to me. 

If the penalty should be imposed, then it should be imposed by 
some impartial hide, and the violator should not have anything to 
say about the matter except to seek an appeal in the ordinary course. 
But the whole idea that the violator and the person affected by the 
violation should sit down and bargain seems very strange to me. 

Mr. Fuynt. Mr. Hector, is it not substantially true that an anal- 
ogous situation to this would be for a policeman or another law- 
enforcement officer, say, a traffic officer, to ride up beside, presumably, 

an offending driver and say, “You could be fined under this $1,000. If 
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you will voluntarily pay $100 we will just forget the whole thing and 
call it off.” 

Is that not substantially what this language here would permit, 
either by direct or by indirect terms ? 

Mr. Hecror. With this one and, I think, very critical addition, Mr. 
Flynt, that the staff could do that provided the staff had been author- 
ized by the Board to discuss such compromises or penalties with the 
carrier; provided the staff were acting within the general policies set 
down by the Board, and provided that this was subject to review by 
the Board. 

Mr. Friynt. That would be a good explanation if we could always 
be assured of having good Board members and good staff members. 
But the test with this, as with all legislation, is not what good men 
will do with it but what bad men could do with it, which comes down 
to this: 

Using the analogy I used just now, suppose a municipal judge in 
the recorder’s court delegated the authority to impose a fine upon 
the policeman. Can you not readily see what chaos would result ? 

Mr. Hector. I believe, Mr. Flynt, it is quite customary in many 
jurisdictions that there are established, prescribed penalties. I know 
in my own hometown of Miami if you park at a parking meter and 
the parking meter goes past the time, you can do 1 of 2 things: You 
can pay $2 or you can go and have a hearing. But if I have over- 
parked and I know I have over parked, it seems to me I am saving 
my own time and the time of the municipal authorities if I pay my ¢ $2. 
Provided that I always have access to the court, then I don’t think my 
liberties have been impaired. 

Mr. Fiynt. To that let me add that I am aware that those prac- 
tices do exist, but I for one deplore the fact that such practices do 
exist, because it takes away from duly constituted authority—in the 
case just cited by you, the court—the right to impose a penalty, and 
places it in an administrative officer or an enforcement officer, and in 
many instances makes the enforcement officer, the judge, and the jury 
to try the allegation which he himself has made, and for those rea- 
sons I think that we on this committee, from the questions that have 
been asked, are reluctant to further place in administrative officials 
the authority which should be exercised only by Board members or 
by courts. 

Mr. Hecror. Would that contemplate, Mr. Flynt, a provision to the 
effect that any penalty would have to be compromised by action of 
the Board ? 

Mr. Frynrt. It is my feeling, Mr. Hector—and I do not know 
whether I speak for anybody except myself—that the first responsi- 
bility for fixing a penalty should rest on the Board and should not 
be an authority which can be delegated, and certainly not one which 
is automatically delegated. For instance, on the question of failure 
to file a report, I would be very reluctant to give to a member of the 
staff of the compliance division the right to say whether or not it 
will or will not be collected. I would much prefer to have a provi- 
sion written into the law that a report shall be filed, say, on the 15th 
day of the month following the month of operations covered in the 
report, and that in the case of the failure to file this report by the 
15th there shall be an automatic penalty of so much for each day of 
failure to file. 
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I would much prefer to have it clearly spelled out than to authorize, 
by explicit language or by implication, a staff member to impose a 
penalty. I think it would be going to a bureaucratic extreme which 
we have not even experienced up to this point. 

Mr. Hecror. As I have stated, we have patterned our proposal on 
the existing procedures used by the Postmaster and the Civil Aero- 
nautics Administrator. 

I understand you are suggésting, sir, a specific requirement that the 
penalty be fixed by the Board. 

Mr. Fiynv. Yes, sir; and also this discussion is quite enlightening 
because if there is language in a statute over which our committee has 
jurisdiction which authorizes a civil or administrative penalty, by 
whichever name it may be called, to be imposed by any person other 
than the person named in the statute, for instance, the Secretary of 
Commerce in one instance, or by the Postmaster General in the other, 
I think that that means what it s says, and that that does not include 
an automatic right to delegate it to a staff member or to a subordinate. 

Mr. Rocers. Would the gentleman yield there ? 

Mr. Fiynvr. Yes, sir. 

Mr. Roeers. I do not think the law any place grants the authority 
to anybody to impose the original penalty, and Iam wondering why 
the matter has not been raised in court, because somebody has had 
to presume the authority to impose this penalty as this act merely 
authorizes the compromise of a penalty. 

Mr. Friynt. Let me say that that same observation was brought up 
while the gentleman stepped out a while ago, and I am very much 
surprised it has not been raised in a court proceeding. 

The CHarrMan. Would the gentleman yield ? 

Mr. Fuiynr. Yes, sir. 

The CuHairman. Further, to add to what Mr. Rogers said, you can- 
not compromise it until the penalty is imposed, according to this 
language. 

1 think when we get to Mr. Boyle we might be able to get a more 
detailed a 

Mr. Rogers. I went and got the United States Code Annotated on 
the pedillendy. to see if there had been a case on it. I am running a 
little behind, as this contains 1953 inserts, but there is nothing in 
there. 

Mr. Hare. Under the Internal Revenue Code you pay 26 percent 
of the capital gain, and under this law you might as well pay 26 per- 
cent of the penalty. 

Mr. Fiynv. It is certainly interesting to me as a member of this 
subcommittee to learn that ‘these procedures are being practiced by 
other agencies, and for that reason the Civil Aeronautics Board, for 
which I have a high regard, contemplates doing things which were 
never intended to be done or were possibly never intended to be done, 
and I am delighted that this has come out in this discussion so that 
we can per haps i inquire into it. 

Thank you, Mr. Chairman, and thank you, Mr. Hector. 

The Cuamman. Mr. Younger. 

Mr. Hecror. Mr. C hairman, could I state the hope of the Board that 
procedural difficulties or proc edural problems will not preclude the 
grant to the Board of the right to impose, somehow, civil penalties. 
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Mr. Fuynr. Mr. Chairman, may I be permitted one more question ? 

The Cuatrman. Yes. 

Mr. Fiynv. In your statement, Mr. Hector, you referred to the dis- 
charging and taking on of passengers at a given point as perhaps 
being without any color of authority. Did I understand you to say 
that you considered that a minor violation ? 

Mr. Hecror. If it were done one time by a new, small carrier and 
we reprimanded them and they didn’t do it again, I would say that 
was a comparatively minor violation. 

If it were an established, large carrier which should know better 
and they did it repeatedly, I should say that was a very substantial 
violation. 

Mr. Fiynr. I am glad to have you add that because I feel that the 
interposing of a carrier’s own judgment as to where it can and cannot 
take on and discharge passengers, and substitute his judgment for 
that of the regulatory agency is a very serious breach and goes to the 
very heart of regulatory law. 

Mr. Hecror. Thank you, sir. 

Mr. O’Hara. May I take the converse of that. 

What about these carriers that are selling more tickets than they 
have room for passengers, and a man has a reservation and did not 
get on it? What are we going to do about that? 

Mr. Hecror. Mr. Congressman, we are very acutely aware of that 
problem, and have been devoting a great deal of time to that. 

Mr. O’Hara. I just had a letter from Texas on that. 

Mr. Hector. We cannot control the weather and cannot prevent 
the overflying of points, but the problem of excessive ticket sales is 
one of which we are very conscious. 

Mr. Fiyntr. While it may be difficult to control, you do realize an 
obligation rests upon you to control it. 

Mr. Hector. Yes, sir; we mori certainly do. 

The Cuamrman. Mr. Younger, »e finally get back to you. 

Mr. Youncer. I think it is a zreat benefit probably not to be a 
lawyer. 


The CHarrman. You have th: dictionary now and maybe you can 
straighten us out. 

Mr. Youncer. To me it is perfectly clear that “compromise” and 
“impose” have two entirely different meanings. In definition, com- 
promise is a settlement by arbitration or by consent reached by mutual 
concessions. There is nothing that says that you have to have a fixed 
start atall. Youcan start anywhere. But to impose anything means 
subject to a charge or penalty, to lay as a charge, duty, or command. 

To impose, as the member of the Board has said, is reserved for 
courts. 


Administrative bodies do not have the power to impose or to 
command. 


To me, we are dealing here in an administrative matter rather than 
law. 

You have mentioned the situation of delegating power. Congress 
delegated its power to the Board instead of making a code. It per- 
mitted the Board to make rules and regulations rather than have Con- 
gress make a code out of this. 


The Board always delegates power. 
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I do not see how any administrative board, the ICC or CAB or any 
board, can possibly function without delegating some of the power 
imposed by ee I have worked with the Federal Home Loan Bank 
Board long enough to know that it just cannot be done. The Board 
does not have the time to function in all matters that are imposed on 
it by law. 

Mr. Fiynt. Will you yield to me ? 

Mr. Youncrr. Yes. 

Mr, Fiynr. In that connection I think that the right to delegate is 
inherent and a right which is already there. 

I do not subscribe to the philosophy just expressed that a right 
which is received by delegation can, in turn, be delegated further. 

Mr. Youncer. How do you mean / 

Mr. Fiynr. I mean that once a power is delegated it stops there 
until it is further redelegated by the original holder of the right. For 
instance, if Congress, as it has, unwisely so, delegated many authorities 
and many rights and many of its power to, among others, the Civil 
Aeronautics Board, I think that it has that right, and I think it has 
been exercised wisely in many instances. However, I do not feel that 
the right to further delegate powers and responsibilities which are 
delegated to the Board by the act of Congress can be delegated by 
anybody except Congress. 

Mr. Youncer. Thatisall Ihave. Itis perfectly clear to me. 

Mr. O’Hara. I would rather practice law with your dictionary than 
my lawbook. 


The CHarrman. I was wondering if we could not get to Mr. Boyle 
after a while. 

Mr. Younger. Iamallthrough. I will take the dictionary back. 

The CHarrman. Maybe Mr. Boyle can give us some explanation. 
In the meantime, as I understand it, the committee is faced with a 
request that the Air Force be excepted from the provisions of H. R. 
6418. 

Do you have any comment to make on that, Mr. Hector? 

Mr. Hecror. That the Civil Aeronautics Administration not have 
the authority to impose civil penalties on the military ? 

The CHarrman. I would say on the other bill with respect to the 
administrative provision under the CAA, the Air Force, as I under- 
stand, wants to be excepted from it. I refer to the bill that passed 
the Senate and the bill pending here, the bills which you said you 
supported along with this one we have been talking about. 

Mr. Hecror. Yes, sir. 

Mr. Chairman, that problem involves somewhat technical matters 
between the Air Force and the Administrator, and I would prefer 
not to state a position at this time. 

The CHairman. You do not want to get mixed up in that one. 

Thank you very much. 

Mr. Wolverton, I am sorry. Did you have any questions of Mr. 
Hector? 

Mr. Wotverton. No, Mr. Chairman. 

The CHarrman. Thank you very much, Mr. Hector. 

Mr. Hecror. Thank you. 
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(The following letter was later received from the Civil Aeronau- 
tice Board for inclusion in the record :) 


CrviL AERONAUTICS BOARD, 
Washington, May 7, 1958. 
Hon, OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN Harris: At the time Mr. Hector testified before the Sub- 
committee on Transportation and Communications of the Committee on Inter- 
state and Foreign Commerce on April 22, 1958, with respect to H. R. 8703, a 
number of questions were raised concerning the extent to which the powers of 
the Board provided in the bill would be delegated to the staff. Following his 
testimony you extended to the Board the privilege of submitting this letter on 
that point for inclusion in the record. 

The Board considers favorable consideration of H. R. 8708, which you in- 
troduced at the request of the Board, to be of the utmost importance to the 
Board in the effective discharge of its statutory duties. The Board has found 
that the sanctions now available to it for violations of the economic provisions 
of the act and of regulations issued under the act do not enable the Board to 
deal effectively with such violations. The Board therefore considers that it 
would be remiss in its responsibilities if it did not urge the Congress to make 
available to it the additional sanction of a civil penalty for economic violations, 
a sancton which is widely recognized as an effective and appropriate enforce- 
ment tool and which has been made available by the Congress to other agencies 
charged with regulatory and enforcement responsibilities comparable to those 
of the Board. Indeed the Congress has made the sanction of civil penalties 
available to the Board and to the Department of Commerce for violations of the 
safety requirements of the act, and we feel that the sanction is equally needed 
in respect of violations of the economic requirements of the act. 

Under these circumstances the Board feels that it would be unfortunate if 
some misunderstanding of or concern with the precedural aspects of our request 
were to result in the denial of our request for favorable consideration of H. R. 
8703. The Board wishes to assure the committee that the Board has no inten- 
tion of following any procedure under which the rights of individuals subject to 
the Board’s jurisdiction would be denied or impaired, either directly or in prac- 
tical effect. In this connection the Board is satisfied that the procedures which 
the Board contemplates following with respect to civil penalties for economic 
violations, which procedures are substantially the same as those now followed 
by the Board and by the Civil Aeronautics Administrator in cases involving 
safety violations, which satisfy every requirement of due process and would 
fully protect the rights and interests of all persons. However, in order that 
there may be no misunderstanding or concern on this matter, the Board desires 
to submit this statement of its intention for the record. 

In order to accomplish the work of the Board, it is necessary for the various 
functions of the Board to be assigned to organizational divisions. Thus the 
Board has established a number of bureaus and offices, including the Office of 
Compliance. The Board has assigned to the Office of Compliance the respon- 
sibility for the development and execution of a program to obtain observance of 
the economic provisions of the act and of orders and regulations issued there- 
under, including the investigation and prosecution of economic violations. As 
is the case with each of the bureaus and offices of the Board, the work of the 
Compliance Division is under the constant supervision of the Board, and the 
office must perform its functions in accordance with the specific instructions 
and within the limits of the authority delegated to it by the Board. 

If the sanction of an appropriate civil penalty becomes available to the Board 
for economic violations, it is contemplated that if upon the completion of an 
investigation the Office of Compliance is convinced that a violation exists and 
that a civil penalty is the most appropriate sanction, the Chief of that Office 
would inform the alleged violator of its intention, in the absence of a com- 
promise settlement, to request the appropriate United States attorney to bring 
an action for a civil penalty in accordance with the provisions of section 901 
of the act, as amended. If that section is amended as provided in H. R. 8703, 
such section would provide for a civil penalty of not to exceed $1,000 for each 
violation, each day of a continuing violation counting as a separate offense. 
In the event an action for a civil penalty were brought by the appropriate United 
States attorney, then of course it would be up to the court to determine whether 
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the violativa in fact occurred and the amount of the civil penalty, if any, to 
be assessed. 

In its communication the Office of Compliance would call to the alleged vio- 
lator’s attention the provision in the section for the compromise settlement of 
the violation and in effect would invite such a cOmpromise settlement. Such 
invitation would advise the alleged violator of the amoeunt.which the Office of 
Compliance would be willing to recommend that the Board accept in settle- 
ment of the matter. However, the alleged violator would be advised that he was 
under no requirement to make any offer of settlement, in which case the matter 
would then be referred to the appropriate United States attorney. Further, the 
alleged violator would be advised that if he desired to make any offer of settle- 
ment, even if less than the amount which the Office of Compliance would rec- 
ommend be accepted, such offer would be considered by the Board. 

The Board desires me to make it clear that under the procedure which it 
would follow the acceptance or rejection of an offer in settlement of an economic 
violation will be an action of the Board. The Board would issue regulations 
which would establish the procedures to be followed in all cases in which an 
offer of settlement is made. All such cases will be submitted to the Board, 
including those in which the alleged violator makes no request for review of any 
aspect of the case by the Board. In any case where the alleged violator does 
desire to submit to the Board facts or arguments concerning any aspect of the 
case, he would be permitted to do so. Although such presentations to the Board 
in most cases would be based on the submission of written material and docu- 
ments, in novel or important cases the Board might decide upon more formal 
proceedings, such as oral argument or evidentiary hearing. However, in all 
cases the acceptance or rejection of a compromise offer will be an action of 
the Board. 

In our judgment the foregoing procedure provides all necessary safeguards 
to alleged violators. Indeed, if the Board were to take matters into its own 
hands more directly (that is, with less delegation to its staff) such a procedure 
might well be deemed to be whoily inconsistent with the spirit and purpose of 
the Administrative Procedure Act, particularly section 5 (c) thereof. As you 
know, that subsection provides in part that officers and employees who engage 
in investigative or prosecuting functions should not participate in the final 
decisions of the agency: as a corollary those who will participate in the final 
decisions should not directly engage in the performance of investigative or 
prosecuting functions. In delegating to the Office of Compliance the respon- 
sibility for the investigation and prosecution of alleged violations, including 
discussions of settlement, but reserving to itself the final decision as to accept- 
ance or rejection of any compromise offer, the Board feels that it will be acting 
in full accord with the policy expressed in both the House and Senate reports 
on the Administrative Procedure Act. Referring to the fact that subsection 
5 (c) necessarily exempts the agency or any member of the agency from the 
provisions of the subsection, the House and Senate committees commented as 
follows: 

“The last exemption—of the agency itself or the members of the board who 
comprise it—is required by the very nature of administrative agencies, where 
the same authority is responsible for both the investigation-prosecution and the 
hearing and decision of cases. There, too, the exemption is not to be taken as 
meaning that the top authority must reserve to itself both prosecuting and 
deciding functions. It is ultimately responsible for all functions committed 
to it, but it may and should confine itself to determining policy and delegate 
the actual supervision of investigations and initiation of cases to responsible 
subordinate officers.” (House committee report, 1946, pp. 30-31; S. Doc. 248, 
79th Cong., pp. 262-263.) 

Consistent with these concepts the Board has established a separate Office 
of Compliance and has vested in it responsibility for the investigation of viola- 
tions and initiation of corrective action. Such a procedure not only enables 
the Board to consider individual enforcement problems in an unbiased and 
unprejudiced manner when they are ripe for presentation to the Board but is 
essential if the Board is to discharge its many responsibilities under the act. 

The Board trusts that the above statement will be accepted by the committee 
as an assurance that the procedure which will be followed by the Board will be 
fair and in accordance with our traditional standards of due process. 

Sincerely yours, 
JAMES R. DuRFEE, Chairman. 
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The Cratrman. Mr. Robert P. Boyle, General Counsel, Civil 
Aeronautics Administration. 

Mr. Boyle, in view of the fact that you have a 5-page statement 
und the time is slipping by us, I wonder if you would put your state- 
ment in the record with a brief explanation, and then maybe answer 
some of these questions that have been raised here. 


STATEMENT OF ROBERT P. BOYLE, GENERAL COUNSEL, CIVIL 
AERONAUTICS ADMINISTRATION 


Mr. Bortz. I will be glad to, Mr. Chairman. 
(The statement referred to follows :) 


STATEMENT OF Rosert P. Boyie, GENERAL COUNSEL, Cilvii AERONAUTICS ADMIN- 


ISTRATION, ON BEHALF OF THE DEPARTMENT OF COMMERCE, ON S. 1380 AND 
8S. 1749 


Mr. Chairman and members of the committee, the Department of Commerce 
appreciates this opportunity to appear before your committee and present its 
views on 8. 1380 and S. 1749. 

My name is Robert P. Boyle, the General Counsel of the Civil Aeronautics 
Administration. As such, I am responsible for the enforcement of the security 
and safety provisions of the Civil Aeronautics Act and the regulations issued 
thereunder. 

With the permission of the committee, I will discuss S. 1380 and S. 1749 
together because both bills would provide additional authority to impose civil 
penalties for violation of the security and safety provisions of the Civil Aero- 
nauties Act. 

Following the outbreak of hostilities in Korea, the Civil Aeronautics Act of 
1938, as amended, was further amended by the addition thereto of title XII. 
This legislation authorizes the Secretary of Commerce, upon the direction of 
the President, to exercise control of the flight of aircraft over certain areas 
in the interest of national security. Subsequent to the enactment of this legis- 
lation, an Executive order was issued by the President directing the Secretary 
to put this program into effect. As a result, the Civil Aeronautics Administra- 
tion has issued regulations prescribing certain zones known as air defense 
identification zones, in which special regulations govern the operation of air- 
craft in the interests of national security. 

The enforcement. of regulations issued in the interests of national security is 
all important. However, under present law, our authority to take action for 
violation of these security regulations is limited to either suspension or revoca- 
tion of the pilot’s certificate or other operatiug authority, or, in the event of a 
knowing and willful offense, the application of criminal sanctions provided for 
the violation of national security regulations. In many instances, we find that 
neither of these possible enforcement actions is appropriate to the offense 
involved. 

S. 1880 would make available the normal sanction of civil penalty action for 
violations of these security regulations. It would provide that additional, flexible 
type of remedy, which we believe would permit us to better perform our task 
of securing strict adherence to the security regulations. 

The Department of Commerce, therefore, urges enactment of S. 1380. 

S. 1749 would extend the application of civil penalties to mechanics and .v 
persons holding air agency and production certificates. The bill is designed to 
correct certain defects in the enforcement authority of the Department which it 
has eneountered in administering its safety program, It would accomplish this 
by enlarging the scope of section 610 (a) of the act to include violations of safety 
requirements by ground personnel, such as mechanics, whose activities, although 
certified, do not directly involve the operation of aircraft. Additionally, it would 
amend section 610 (a) to extend the present prohibitions to many areas of the 
safety requirements applicable to manufacturers holding production certificates 
and to persons holding air agency certificates. 

The civil penalty provisions of the act are found in section 901 (a), which 
provides, in effect, that any person who violates any provision of title VI of the 
act shall be subject to a civil penalty of not to exceed $1,000 for each such 
violation. Any such penalty may be compromised by the Secretary of Commerce. 
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Consequently, no civil penalty can be imposed unless there is a violation of a 
provision of title VI. The prohibitions of title VI, insofar as relevant to this 
discussion, are contained in section 610 (a) of the Civil Aeronautics Act. 

The prohibitions of title VI do not extend to all the matters which the Civil 
Aeronautics Board is authorized to regulate, nor to all the matters which are 
included within the certification authority of the Secretary of Commerce. There 
is no mention in this section of production certificates; the general prohibition 
against violation of regulations in subsection (a) (5) extends only to persons 
who operate aircraft in air commerce, and not to persons who service aircraft 
and aircraft equipment and who train aviation personnel on the ground. 

Thus, although the Secretary may issue production certificates authorizing 
aircraft and aircraft component manufacturers to duplicate articles for which 
a type certificate has been issued, there is no provision in title VI that requires 
adherence to the terms of these certificates. Similarly, there are no prohibitions 
against violation of many of the Civil Aeronautics Board’s regulations governing 
mechanies and repair stations. 

In any case arising under title VI in which a civil penalty cannot be imposed, 
the only enforcement remedy which the Secretary of Commerce can pursue is a 
suspension or revocation proceeding before the Civil Aeronautics Board against 
the certificate held by the offender. However, suspension and revocation are 
inappropriate remedies in many cases which relate to ground activities affecting 
aviation. Suspension and revocation result in the loss of the certificate holder’s 
means of livelihood or suspension of his business, and the loss of production or 
service in essential industries. This result is ordinarily too severe for the usual 
offense. The proceedings before the Civil Aeronautics Board must follow all of 
the technical requirements of the procedure provisions of the Civil Aeronauties 
Act and of the Administrative Procedure Act. They are time consuming and, 
therefore, expensive to the public. 

The civil penalty, on the other hand, which is the normal sanction now imposed 
for minor violations of other safety provisions of the Civil Aeronauties Act, is 
a simple, expeditious, and effective remedy, more readily adaptable to the require- 
ments of particular cases. Under the language of section 901 (a), previously 
quoted, a statutory maximum penalty of $1,000 is provided, and the Secretary of 
Commerce is authorized to compromise for a lesser amount. Most such cases are 
now handled by a simple exchange of letters. If the person from whom the 
penalty is demanded does not wish to compromise, the matter must be adjudi- 
cated in a Federal court. There is thus an adequate safeguard against arbitrary 
administrative action. 

The rules, regulations, and other safety requirements governing manufacturers 
and air agencies, and those which relate to airmen, such as mechanics, whose 
activities do not directly involve operation of aircraft, are all important to avia- 
tion safety. It has been the experience of the Department of Commerce that 
safety requirements that are not enforced are not universally obeyed. Under 
present law, the Department of Commerce is placed in the dilemma, in many 
cases, of either not enforcing —— requirements or of using the inappropriate 
suspension or revocation sanction. S. 1749 would resolve that dilemma by provid- 
ing a more practical, and efficient e ae ement process in the form of civil penal- 
ties. 

The Department of Commerce, therefore, urges the enactment of 8. 1749. 

The Cuarrman. Perhaps your statement covers the thing. 

Mr. Borie. No, the statement does not go into the question of proce- 
dure that the committee was just discussing. 

You might briefly say that our proposal here does not in any way 
affect. the existing procedure. What it does is add to the prohibitions 
in the statute two, we consider, important areas 

The requirements that the aircraft be mneinthiged in accordance with 
rules and regulations issued by the Board and by certificated person- 
nel would be made the subject of a civil penalty by this proposal. They 
are not now, except in one isolated area. That is the field of the air 
carriers, both scheduled and nonscheduled. 

It would also extend and bring within the civil penalty provisions 
of the statute the air agencies and the holders of production certifi- 
cates. Neither one of those two organizations are subject to the civil 
penalty provisions of the Civil Aeronautics Act as it now exists. 








i 
i 
i 
| 





30 CIVIL PENALTIES 


The existing enforcement remedies, as I said in my statement, that 
are available in these two areas are rather inappropriate. The civil 
penalty procedure is more adaptable to the type of violation that is 
involved, and we consider it important that these two areas be covered 
by the civil-penalty provisions that are applicable to practically all 
other safety violations under the Civil Aeronautics Act. 

Briefly, on the civil penalty procedure which the committee has 
been discussing, it is a cumbersome procedure. It isn’t satisfactory. 
We make no bones about it. However, gentlemen, it has been a pro- 
cedure that has been in effect in the executive branch of the Govern- 
ment in various forms for many, many years. In the field of aviation 
it started in the Air Commerce Act of 1926. It exists, as has been in- 
dicated, in the hands of the Postmaster General. The Treasury De- 
partment also has authority to compromise civil penalties for viola- 
tions of entry and clearance regulations, for instance. 

The CHatrman. We understand the compromising end, but let’s 
go back to the imposition of it. 

Mr. Boyte. I was just getting to that. 

The reason we are faced with the fact that we compromise penalties 
rather than impose them is the constitutional provision that when 
the amount in controversy is in excess of $20 the individual has a 
right to trial by jury. Consequently, you have to have the imposition 
made by a body that has availability to it a tris 

A compromise can be effected outside of the court system if both 
parties can agree. If they cannot agree to a compromise, then one 
or the other must go to the court, thus guaranteeing to the individual 
who is the subject “of the penalty his trial by jury, - his constitutional 
guaranty. 

Mr. Rocers. Would the gentleman yield ? 

Mr. Boyte. Yes, sir. 

Mr. Rogers. Then this thing is actually in reverse. The original 
imposition is made by the violator himself by offering to put up so 
much money which you indicate to him will be accepted in compromise 
if he wants to impose that on himself ? 

Mr. Boyte. Yes, sir; in a way because what he has done is agreed 
to a settlement, and thus he says, “I agree with you. I will accept this.” 

Mr. Rocrrs. You say to him, “We have a violation here that we are 
going to carry you to court on. Now, we will accept $100 if you want 
to offer that, and let this whole thing drop. Or we will take it to court. 
You take your choice. If you want to offer us $100 we will accept it, 
but you are imposing that on yourself to do it.” 

I see the mechanics of its. 

Mr. Boyze. Yes, sir. That is exactly the procedure that we use in 
the Civil Aeronautics Administration. 

Actually, as Mr. Hector said earlier, we have hundreds of field in- 
spectors. The field inspector does not ever recommend or suggest an 
amount to an individual violator. The field inspector’s authority is 
limited to either discussing the matter with the violator and person- 
ally reprimanding him or filing a violation report. The inspector, 
in the violation report, which comes to the General Counsel’s office, 
makes a recommendation as to what he thinks ought to be done with 
it, but he does not in any way recommend to the individual violator 
a compromise. It comes to our office and we review it to determine 
whether or not there is adequate evidence to support an action or 
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whether or not there is a real violation. At this point we send a 
letter to the violator saying that: 

On the basis of the information we have availabe to us, you have committed 
a violation of this provision of the regulations. We would be willing to recom- 
mend settlement in the amount of $100. If this is satisfactory to you, please let 

us know within 10 days. If, however, you have anything you wish to say in 
extenuation or in mitigation or actually in terms of proof that you have not 
committed the violation, we are enclosing a copy of the procedures that we follow 
to give you the opportunity to present anything you have to us that might 
mitigate or tend to disprove the existence of this violation. 

Many times they come in with information that we do not have at 
all, in which case we change our mind completely. Other times they 
come in with something that is not really an excuse, and we don’t 
change our mind, have some discussion with the violator and he 
afterward will agree to offer the amount that we had originally sug- 
gested. If he does not, our only alternative is to take the matter to 
the court because, by that device, he is guaranteed his constitutional 
right of trial by jury. 

Mr. Rocrers. Mr. Boyle, suppose the Congress should list these of- 
fenses and put a stipul: ated penalty behind each one, that a viola- 
tion of this would require punitive damages, which is what it is, of 
$100 for failing to file a report. They would come in and question the 
constitution: ility of that on the ground that those damages could not 
be assessed by Congress or : anybody else because it was denying them 
their constitutional right of trial by jury in all matters in excess 
of $20. 

Mr. Boyte. Well, that procedure could be worked out; one like it. 

Mr. Rogers. I am enlightened now as to why the imposition was 
not set up here in the law. and I thank you, Mr. Boyle. That is a 
good explanation. 

The Cuairman. However, I thought perhaps it might be well to 
point out, because of your explanation of the bac keround of this, 
that no staff member is given any authority to actually i impose such 
a penalty. 

Mr. Boyte. You are correct, Mr. Chairman. 

The Cuarrman. And apparently not even the Board can do it. 

Mr. Boyie. Nor the Administrator. Under the proposed amend- 
ment by the Civil Aeronautics Board or under the existing statute, 
the only thing the Board, the Postmaster, the Secretary of Com- 
merce or the Administrator acting for the Secretary can do is to 
reach a compromise, a settlement, an agreement with an individual. 
Failing the reaching of such an agreement their only recourse is to 
file in the district court of the United States for the amount in 
controversy. 

Mr. Hate. In effect, they say unless you come across with such and 
such money we will prosec ute. 

Mr. Boyt. Yes, sir; in effect, except that the procedures that we 
follow give the alleged violator every opportunity to come in and pre- 
sent his case informally to us. 

To give you an example of just how far we have in the past gone on 
this, there was a case of an airline transport pilot who was, we 
thought, guilty of a violation of the regulations. He was afforded 
an opportunity to come in and discuss the matter with us. He did 
not choose to accept that offer. He sent in the check, at the same time 
denying his guilt. 
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The general counsel of that airline, who happened to be a personal 
friend of mine, came in and said that this airline transport pilot reall 
did not commit this offense, and “We, the airline, feel bady enough 
about it that we want to explain this thing to you in detail.” 

As a result of that explanation to us, we became convinced that 
the individual was not guilty of the charge, and we unwound all of 
the actions taken, including getting the money out of the Treasury, 
which is very, very difficult to do, in order to return it to him. 

It cost us far, far more to unwind that procedure, and it would have 
been a lot cheaper if we could have just written a check and given it 
back to him. 

But we go to great lengths to be sure that the violators are not 
wrongfully subjected to penalties. 

Mr. Rogers. Would the gentleman yield ? 

Mr. Hate. Yes. I donot have the floor. 

Mr. Rogers. Mr. Boyle, is this not, though, a device, when you 
boil it all down, to get around the Constitution and to get around the 
judicial system? Do you not think it would be much better if the 
Congress set up courts to take care of these things and let these mat- 
ters proceed in a constitutional manner rather than adopt devices that 
presuppose circumventing the Constitution for the purpose of being 
expeditious? That is exactly what it is. 

Mr. Boye. Mr. Rogers, you have to remember in dealing with this 
problem, as with many others, the violations are quite technical in 
nature. 

Mr. Rogers. I understand that. 

Mr. Boyze. And there are a large number of them. We handle 
somewhere on the order of between 2,000 and 2,500 annually. 

The problem of providing a court adjudication for each of these 
violations by an individual who is reasonably versed in technical 
fields of aviation, and provide enough of them in the various areas 
of the United States to handle the numbers of violations that 
are involved, is quite substantial. We have considered it frankly, 
Mr. Rogers. 

Mr. Rocers. I am sure you have. 

Mr. Borie. We have given consideration to just such a proposal. 

The Cuarrman. However, it would be terribly expensive, and ob- 
viously it would seriously hamper the administration of the program 
because of the delays. 

Mr. Boye. I think that your comments are quite true, Mr. Chair- 
man. Those are the two principal reasons why we have never pur- 
sued the idea any further. 

The Cuarrman. If you had a procedure whereby such fines or penal- 
ties would be deposited in the registry of the court, or whatever it 
might be, would that not serve to at least give a tinge of constitu- 
tional procedure ? 

Mr. Rocers. Would the gentleman yield ? 

The CuarrmMan. Yes. 

Mr. Rocers. The first point is good, about the expense. I have not 
worried too much about the expense since I uncovered, the other day, 
that our Federal prison system in this country costs more than our 
judicial system. The courts are actually a very cheap luxury, you 
might say, when you take it on a comparison basis. But the other 
is a very serious thing. 
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The Cuarrman. The trouble about the first one, running into the 
expense, is you do not get sufficient funds to have the organization 
carry out the duties and responsibilities that go with it, and then 
you are faced with people who are entitled to settlement or a judicial 
determination of the problem which they have, and they are faced 
with the proposition of not being able to get it. That is a further 
imposition on the individual, the public itself. So it is sort of a 
circle. It goes around and around. 

Do you know whose ingenuity it was who thought up this arrange- 
ment ? 

Mr. Boyte. No, sir; I do not. It antedates me in the Government 
quite a bit. 

While cumbersome, it works fairly well, and I believe the rights 
of the individual are adequately preserved. 

We have been very careful to follow, within the Civil Aeronautics 
Administration, a procedure which gives the individual, informally 
and cheaply, a right to be heard. And then, of course, he always has 
his recourse to the court. 

The Cuarrman. I can see the reason for this procedure being set 
up to start with, and I am not terribly alarmed about it now. Even 
in such a cumbersome way I can see the advantages to it, and the in- 
divividuals can ultimately be protected by going into the courts them- 
selves. 

Mr. Boyze. Individuals do avail themselves of that. 

I do not want to indicate to this committee that we do not have 
annually quite a number of cases where the individual says, “Well, 
I’m sorry. I think Iam right and you are wrong. We will adjudicate 
this in court.” 

The Cuarrman. I think the distasteful thing, Mr. Boyle, is there 
has grown up in this country, under what we think is a very, very 
fine ‘system, a procedure of settling things behind the back or in 
the closed room somewhere, and I must say ‘that there are some things 
that happen with reference to the regulatory agencies of Gover nment 
that have resulted in a lack of public confidence today. We are right 
in the throes of the problem with this investigation we have. 

We do know something about it from the information we are getting. 
What we need to do is to strengthen these agencies. We need to give 
you something that will help you to handle the whole problem, and 
it is badly needed in this country. You should just look at some of 
the mail we get, and we get a lot of it, with comments on newspaper 
reports and editorials. It is bee oming rather alarming. 

Instead of continuing along here w ith these cumbersome procedures 
and ingenious phrases that are set up to get around certain regularly 
est: ablished procedures, I think we should do something to strengthen 
the agencies, and I think these agencies, yours and the rest of them, 
should become even more conscious of that fact. I know you are, and 
will help us as we try to help you to provide the standards and the 
programs for you to follow. 

Mr. Boytn. Mr. Chairman, I am sure that, as you know, the Ad- 
ministrator of Civil Aeronautics is heartily in accord with those views 
you have expressed. 

The Cnareman. And he is a very able young man, and very active, 
and doing a good job. However, just like Mr. F lynt said a while ago, 
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the problem is what can bad men do with it; not what good men 
will do. 

I think we ought to begin to look at these acts as we amend them 
to see whether or not we are leaving more loopholes that weaken the 
confidence of the public, or whether we are clearly providing the lan- 
guage and provisions of law that you should have that would 
strengthen the organization and thereby gain public confidence. That 
is the w ay I see it. 

I think this is a question in point right here that we could very 
well consider in trying to carry out that program and objective. That 
is the way I see it. 

Mr. Boyxe. I think, Mr. Chairman, that the methods of enforce 
ment used in the field of civil aviation can be improved. I do think 
that it would be a task that could not be done quickly. 

I do want to say also that the present system of enforcement 
is adequate. It works and works effectively. As I said, it is cum- 
bersome, but it does work effectively, and I do not believe that it is 
subject to too much criticism because of its lack of public procedure. 

We do, of course, make available in our annual report the numbers 
of civil penalty actions taken during any year. Every fact of a com- 
promise is a public record. We make it freely available to anybody 
who wishes to inquire. 

The procedure has proved effective in the past and, while I agree 
that we can improve, and should, I would recommend to the committee 
that the actions that are here before you be taken with the under- 
standing that further review of this whole matter should be under- 
taken immediately. 

The CHarrman. This problem of pin ee is not involved with 
these two bills that passed the Senate, I do not believe. It is only 
involved with this other bill. We have already given this authority 
so far as you and the Postmaster General are concerned. You have 
it. Now the Board wants it. 

However, back to these two bills. 

The Air Force wants to be excepted from one of them. Do you 
agree that they should or should not be ? 

Mr. Borie. Mr. Chairman, I understand the Air Force’s concern. 
The Air Force does utilize the civil air carriers to move troops and 
supplies. Therefore, the civil air carriers do land on Air Force bases. 

They are concerned that if an aircraft lands on an Air Force base 
and it needs an emergency repair which can be effected, and if they 
order one of their military personnel to perform a repair in order 
that the aircraft may go on its way, that the military individual who 

makes the repair will not be subject to a penalty merely because he 
is not certificated. 

We have no reason to wish to subject military personnel under the 
orders of their commanding general, performing a repair, to a penalty 
for carrying out their orders. 

However, we do not believe it is necessary to amend the proposals 
that are in front of you to effect this exemption. 

The Caarrman. How would you do it? 

Mr. Boytr. Just as a matter of, if nothing else, comity between 
Government agencies. One Government agency would not impose a 
penalty upon an employee of another Government agency for doing 
something that that Government agency ordered him to do. 
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Actually, I am not at all sure but what the doctrine of sovereign 
immunity applies so as to preserve this individual from the violation. 
In other words, the normal rule of law, as you know, is that the statute 
does not apply to the sovereign unless the sovereign is specifically 
named. Consequently, the Air Force is part of the Government, and 
the Government is repairing the aircraft. 

Mr. Fiynt. But the Air Force mechanic is not. The immunity of 
sovereignty would not necessarily apply to him. 

Mr. Sorta I think he might possibly be able to avail himself of 
it on the ground he is under order of the commanding general to per- 
form this service. At least if I were defending him, Congressman 
Flynt, I would certainly make the argument. 

Mr. Frynr. What would be your “objec tion to specifically excluding 
them in the language of the statute so there would be no doubt about 
it, and anybody w ho reads it could know it? 

Mr. Boyte. I have this objection, the reason basically is this, that 
Congress has provided in the Civil Aeronautics Act a system. Civil 
aircraft are to be repaired in accordance with the procedures and 
requirements laid down by the Board in civil air regulations and by 
personnel who have been certificated by the Administrator of Civil 
Aeronautics in accordance with the rules and regulations prescribed 
by the Board. This is the basic system that we are confronted with. 

I do not think that it would be desirable to change that basic sys- 
tem of law for the rather narrow exception that we are confronted with 
here. 

I don’t think that this occurs very often and I just don’t see the need 
of excepting it. 

I might also point this out, Congressman, that the Air Force pro- 
posal would exe ept the military personnel from the violation in ques- 
tion, if one should occur, but it is equally a violation for the civil air 
carriers to operate the aircraft improperly maintained, and it does not 
take care of the violation against the civil air carrier. 

It seems to me that the administrative action that I suggest, namely, 
that, under these circumstances, the Civil Aeronautics Administration 
is not going to impose a penalty, and that would mean that it would not 
impose a penalty against the individual who made the repair or the 
operator of the aircraft who flew the aircraft, is a more effective thing 
actually than an amendment would be. 

Mr. Fiynr. Mr. Boyle, that is a very good argument, and I am in- 
clined to agree with it in that light. 

But suppose you should be repl: iced with a general counsel, and Mr. 
Pyle should be replaced with an administr ator who did not share 
those beliefs and those thoughts. Then where w ould we be? 

Mr. Boyxe. I suggest to you my statement is in the record of this 
hearing and assures the Air Force that this would be perpetuated 
and not come up to plague them in the future. 

This has become a part of the legislative history which would be 
the statement of the manner in w hich it would be handled, and I think 
it could be appropriately availed of by the Air Force in the event a 
future administrator or a future gener: al counsel attempted to act in a 
manner which I would consider unwise. 

The Cuarrman. Mr. Wolverton, have you any questions ? 

Mr. Wotverton. No. 
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I only have the thought in my mind that the statement that you have 
just made, that it is legislative history, I would not feel was enough 
to bind somebody in the future. 

Mr. Boyre. Congressman Wolverton, I didn’t mean to indicate 
that it would be binding so much as it would give the background of 
the act and would place the Air Force, the Defense Department gen- 
erally, in a position of going to any future administrator and future 
general counsel and saying, “Look here. At the time the law was 
passed this problem was bre ought to your attention and it was agreed 
at that time not to do this. Don’t you think it would be appropriate 
for you to continue that practice?” 

If that wasn’t satisfactory of course they could always recommend 
future legislative action. 

Mr. Wotverron. If you had seen the indirect authorizations and 
indirect powers stretched and bent the way I have seen them over a 
period of years that I have been here, you would feel that the stronger 
you made it the better it would be, rather than to just leave it to some- 
body else’s individual interpretation or desire. 

That is neither here nor there. We can have our different opinions 
about that. 

Mr. Fiynt. Will you yield to me? 

Mr. Wotverrton. I yield entirely to you. 

Mr. Fiynv. Mr. Boyle, if it were to come to an alternative of either 
putting it into the statute or leaving it up to the arbitrary decision 
of a man who may someday take your place, would you prefer that it 
be incorporated 1 in the statute, or would you be willing to trust some 
man’s judgment who might, by some stretch of the imagination, have 
a completely different idea of government from that which you and 
I have? 

Mr. Boyte. That kind of question is very difficult to answer, sir. 

I could only say that I would always prefer to be sure, which of 
course in your case means that it would be preferable under those cir- 
cumstances to amend the statute. 

However, I don’t think that the situation that you confront me with 
is a very likely one. 

Mr. Frynv. I wish I could agree with you. 

Mr. Boyte. I do think that the Defense Department is given ade- 
quate protection. 

The Cuarrman. I do not know how in the world it could ever be 
imposed. It would be imposed on the Air Force, would it not ? 

Mr. Frynr. No. On the individual. 

I am not worried about the immunity of the Air Force. I am 
worried about the air mechanic who acts under orders. 

The Cuatrman. You do not impose the civil penalty on the indi- 
vidual, do you? Don’t you impose it on the company ? 

Mr. Fiynt. On both, Mr. Chairman. 

Mr. Boytr. We do both. It depends on the method and manner 
by which the violation was committed, or the terms of the regulation 
which were violated 

It is quite conceivable it could be imposed against the individual. 
As I say, I cannot really conceive of the circumstances under which 
it would be done. 


The Cratrman. Mr. Hale, do you have any questions ? 
Mr. Hate. No, sir. 
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The Cuarmman. Thank you very much, Mr. Boyle 


We have a representative of the Deputy Chief of Staff of the Air 
Force here, Mr. Spang. 


STATEMENT OF HEINRICH SPANG, DEPUTY CHIEF OF STAFF, PLANS 
AND PROGRAMS, DEPARTMENT OF THE AIR FORCE 


Mr. Seana. Mr. Chairman, I work for the Deputy Chief of Staff, 
Plans and Programs, but I am appearing here today as a witness 
for the Department of Defense, and on behalf of that Department I 
wish to thank the committee for the opportunity to present our views 
on this particular bill. 

The CuarrmMan. You are Mr. Heinrich Spang? 

Mr. Seana. Yes, sir. 

To start with, I just want to point this out, that the Department of 
Defense is a firm believer in the written law. What is written in law 
is plain and unmistakably the intent of Congress. 

The Cuatrman. As I understand, they are having some argument 
about that in the Armed Services Committee now. 

Mr. Spana. I wasn’t in on that. 

I just want to point out that the Air Commerce Act itself, which 
was incorporated into the Civil Aeronautics Act of 1938, provides in 
section 5 for the use by civil air carriers of all Government-owned in- 
stallations. And it goes on further and provides that the head of 
any Government department may, among other things, provide fuel, 
oil, provide for the furnishing to it of mechanical service, temporary 
shelter, and other assistance under such regulations as the head of 
the department or establishment may prescribe, but only if such 
action 1s, by reason of an emergency, necessary. 

It continues— 
of such aircraft on its course of the nearest airport operated by private enter- 
prise. 

We not only have our contract and charter operations by civil car- 
riers, but quite often the military bases are used by the regularly sched- 
uled carriers or other supplemental carriers who may come in there 
and have an emergency. 

Unless we are sure, by the pure and simple statement of law, that 
an airman making emergency repairs to civil aircraft, acting under 
the direction of the command is not going to be subjected to penalty, 
we will be unable to further continue the courtesy we have been giving 
to the commercial air carriers in that respect. 

We are only asking for something which clarifies the Air Commerce 
Act of 1926, but also makes specific in this amendment as to what 
the true intent is. 

Our good friends in the CAA, sure, they haven’t one time, to my 
knowledge, attempted to impose any restrictions on the military 
mechanics making such corrections as are necessary in mechanical 
difficulty. However, you put it well, Congressman Flynt, that those 
with the understanding of know-how pass on, and there is always a 
continuing change of composition of any organization, particularly 
in Government, and in order to perpetuate what the full intent is we 
certainly recommend that the bill be amended by including our pro- 
posal in it. 
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The Cuarrman. Just an outright exemption ? 

Mr. Sprang. Did you receive a copy of our report from the Bureau 
of the Budget? 

The Cuarrman. I do not believe we did. 

Mr. Spang. I will read it into the record, if I may, Mr. Chairman, 
so that the committee will have it. 

The CuHarrman. You mean the amendment? 

Mr. Spanc. Yes; our proposal. 

The Cuarrman. Yes. 

Mr. Spane. This would be added to section 1 of S. 1749. 

Mr. Hate. Which bill are you amending now ? 

Mr. Spano. S. 1749. We are not testifying on the other bill that is 
under consideration at this time. 

We ask that section 1 of S. 1749, which, of course, is companion to 
your own bill, H. R. 6418, be amended to read : 


The provisions of this section will not apply to military personnel or civilian 
employees of the United States Department of Defense while rendering mechan- 
ical, technical, or other assistance to civil aircraft in the performance of their 
official duties. 


That is similar to the one which I believe came through the com- 
mittee in 1954. At that time the committee had asked that an appro- 
priate amendment be drawn up. We hadn’t gone far enough, the 
committee felt at that time. 

The Cuarrman. I think probably you had better leave a copy of 
your entire report with us so we can have it in the record. 

Mr. Seana. All right. 

We have no report on S. 1749 for the simple reason that the Depart- 
ment of Defense was never requested by the Senate committee to submit 
a report, and it is only by chance that we happened to see in the Avia- 
tion Daily that the Senate had passed S. 1749. 

The Cuatrman. Allright. Thank you very much. 

(The following report was later submitted :) 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, April 25, 1958. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR Mr. CHAIRMAN: In accordance with the request of the counsel for the 
Transportation Subcommittee of the House Interstate and Foreign Commerce 
Committee, attached hereto are copies of the Department of Defense report to 
the Director, Bureau of the Budget, on H. R. 6418, 85th Congress, a bill to amend 
section 610 (a) of the Civil Aeronautics Act of 1938, as amended, to provide for 
the imposition of civil penalties in certain additional cases, and for other purposes. 

The above request was made on April 22, 1958, in connection with the hearing 
on S. 1749, which bill is identical to H. R. 6418. 

Submission of this report to the Congress has not been cleared by the Bureau of 
the Budget. 

Sincerely yours, 
Joe W. KELLy, 
Major General, United States Air Force, 
Director, Legislative Liaison. 
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DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 


Washington, February 28, 1958. 
Hon. PEercivaL F. BRUNDAGE, 


Director, Bureau of the Budget. 


Dear Mr. Director: Reference is made to your request for the comments of 
the Department of Defense on H. R. 6418, 85th Congress, a bill to amend sec- 
tion 610 (a) of the Civil Aeronautics Act of 1938, as amended, to provide for 
the imposition of civil penalties in certain additional cases, and for other pur- 
poses. The Secretary of Defense has delegated to this Department the re- 
sponsibility for expressing the views of the Department of Defense on this 
matter. 

The purpose of section 1 of H. R. 6418, 85th Congress, is to make subject to 
civil penalties any person who might serve in any capacity as an airman in 
connection with any civil aircraft, aircraft engine, propeller or appliance used 
or intended for use, in air commerce without an airman certificate authorizing 
him to serve in such capacity. Section 2 of H. R. 6418 would make subject 
to civil penalties any person holding an air agency or production certification 
who violates any term, condition or limitation thereof, or who violates any order, 
rule or regulation under this title relating to the holder of such a certificate. 

H. R. 6418 is identical to H. R. 6818, 83d Congress. In connection with the 
latter bill, and in response to a request from the chairman of the Committee 
on Interstate and Foreign Commerce, House of Representatives, for the views 
of the Department of Defense on that bill, the committee was advised on June 
23, 1954, that the Department of Defense recommended amendment of that 
proposal by addition of the following language at the end of line 11, page 1, 
of the bill (line 2, p. 2, of H. R. 6418, 85th Cong.) : 

“The above provisions will not apply to military personnel or civilian employ- 
ees of the Department of Defense, servicing civilian aircraft under military 
contract operation.” 

The proposed amendment was considered by the House Interstate and For- 
eign Commerce Committee on June 24, 1954. At that time representatives of 
the Department of Defense, Civil Aeronautics Administration and the Air 
Transport Association testified on the subject before the committee (pp. 19-26, 
hearing before the Committee on Interstate and Foreign Commerce, House 
of Representatives, 83d Cong., on H. R. 6817, H. R. 6818, and H. R. 7394). Dur- 
ing the committee hearing, Hon. Carl Hinshaw, who was presiding, noted that 
serious consideration should be given by the committee to broadening the amend- 
ment proposed by the Department of Defense. He further pointed out that 
military airfields are in some cases designated as alternates for civil aircraft, 
in the event of difficulty, and that civilians qualified to make repairs are not 
found at those bases. In summarizing his conclusions on the problem, Rep- 
resentative Hinshaw stated: 

“I think it ought to be taken care of in addition to this amendment that has 
been proposed so that in the event a civil aircraft flying purely in civil-air 
commerce and not as a military auxiliary or similar contract or should land at 
such a base, either by design or perforce in the course of the certification, 
that it should be able to be serviced by the miliary personnel, whether they 
are certificated or not, as long as they are declared to be competent.” 

In light of this hearing, the Department of Defense reconsidered its position 
the following year in connection with a draft bill forwarded to it by the Di- 
rector of the Budget which was again identical to H. R. 6818, 88d Congress and 
to the bill here under consideration. There had been instances in the past where 
military facilities had been required to repair civil aircraft, both in the United 
States and at overseas bases. It was anticipated that there would be similar 
situations in the future. It was felt that since military personnel and civilian 
employes of the Department of Defense are not required, in the performance of 
their duties, to obtain the “airman certificate” referred to in H. R. 6818, 83d Con- 
gress, the enactment of legislation identical to H. R. 6818 would place such 
personnel in the position of violating the provisions of that legislation, and 
being subject to the civil penalties provided for, should they perform emergency 
repairs to facilitate the removal of such aircraft from a military installation. 

For these reasons, the Department of Defense recommended that the draft bill 
be amended by adding the following language to section 1 of the bill in lieu of 
the amendment originally proposed with respect to H. R. 6818, 83d Congress: 

“The provisions of this section will not apply to military personnel or civilian 
employees of the United States Department of Defense, while rendering mechan- 
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ical, technical, or other assistance to civil aircraft, in the performance of their 
official duties.” 

The position of the Department of Defense remains unchanged with respect to 
this proposed legislation. A full discussion of the reasons for this position, in 
addition to those set forth above, are contained in the hearings referred to above. 
Accordingly, this Department has no objection to enactment of H. R. 6418, 85th 
Congress, if the amendment set forth in the next preceding paragraph is inserted 
at the end of page 2, line 2, of the bill. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

Sincerely yours, 
(Signed) Duptey C. SHarp. 

The CuarrMan. You say you are not testifying on H. R. 8703 ? 

Mr. Seana. No,sir. 

The Cuatrman. And you are not testifying on the other one, S. 
1380. 

— Spano. That is correct. My testimony is limited strictly to S. 
1749. 

Mr. Fiynt. Mr. Chairman, could I say for the record that I under- 
stood the witness to say that unless such an amendment were incor- 
porated it was the present thinking of the Department of Defense that 
they would be compelled to consider stopping service to civilian air- 
craft. 

Mr. Spana. May I say it this way: We will have to consider the use 
that we have been extending to them for the reason that our installa- 
tions are quite saturated, and to have a civil aircraft come in there 
and be laying around in the road and perhaps having to be towed from 
pillar to post to get it out of our own hair, waiting for a certified 
civil mechanic to be sent in by the Civil Aeronautics Administration, 
well, the operation is just not permitted, the tying up of the installa- 
tions for such period of time. 

The CHarrman. Would this mean, you would not give this busi- 
ness to the commercial airlines, but you would increase the operation 
of MATS? 

Mr. Spana. Nota bit. 

If I may say, there is no way in which that would tend to increase 
the business of MATS. 

The Cuarrman. You are going to move the traffic someway. 

Mr. Spana. I am speaking of the scheduled carriers who are not 
under our contract and charter operations. There are carriers that 
come in the Air Force bases outside of the civil carriers that operate in 
carrying military business. 

The CHamman. Thank you very much. 

I have a letter here from the Air Transport Association with refer- 
ence to these bills which will be included in the record, approving 
S. 1380 and S. 1749, but opposing H. R. 8703. 

(The letter referred to follows :) 

AIR TRANSPORT ASSOCIATION, 
Washington, D. C., April 22, 1958. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR Mr. Harris: We appreciate this opportunity of expressing our views on 
S. 1880, S. 1749, and H. R. 8703 to the committee. We have no objection to 
the enactment of S. 1380 or S. 1749. Weare opposed to H. R. 8703. 

S. 1380: This bill would amend section 901 of the Civil Aeronautics Act, 
which imposes civil penalties, to make any violation of any rule, regulation, or 
order issued by the Civil Aeronautics Board or the Secretary of Commerce, 
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under title XII of the act, subject to such penalties. Title XII authorizes the 
Civil Aeronautics Board and the Secretary of Commerce to undertake security 
measures relative to the control of air commerce. We have no objection to this 
bill. 

S. 1749 (H. R. 6418): This bill would amend section 610 of the Civil Aero- 
nautics Act to provide for the imposition of civil penalties in certain additional 
cases involving violations of the safety regulations. 

Section 2 would authorize the Civil Aeronautics Administration to impose 
civil penalties against holders of air agency or production certificates for 
violation of any term or condition of such certificates, or for violation of any 
rule or regulation issued under title VI of the act relating to the holder of such 
a certificate. 

This bill is of more immediate concern to others than the airlines, for exam- 
ple, the manufacturers of aircraft, aircraft engines, propellers, and appliances. 
However, it seems to us to be a logical extension of power already granted 
to the CAA as far as the imposition of civil penalties against holders of air- 
man certificates is concerned. Therefore we have no objection to the bill. 

H. R. 8708: The principal purpose of this bill is to amend section 901 of the 
Civil Aeronautics Act to provide for the imposition of civil penalties for viola- 
tions of the economic regulatory provisions of the act. What we are con- 
sidering here are civil penalties of not to exceed $1,000. The violation might 
be the carrier’s failure to file a statistical or special report required by the 
Board, or to comply with the Board’s rules as to the proper form in which 
a tariff should be filed. In other words, the failure probably would not be of a 
serious nature. 

Apparently the Board feels that the informal and formal procedures now 
available to it are not adequate to deal with failures of this type. By informal 
procedures I am referring to the issuance by the Board, to a particular carrier, 
of a letter notifying the carrier of its failure to comply with some economic rule 
or regulation. By formal procedures I am referring to administrative proceed- 
ings in the Board for issuance of a cease-and-desist order, or for revocation or 
suspension of operating authority—or legal proceedings, either in the nature of 
a civil action for an injunction or a criminal action. 

It is our understanding that in cases of minor violations of the economic 
regulations of the Board, it is contemplated that the Board would impose small 
penalties. 

While this procedure may be a convenience to the Board, we think that it has 
inherent dangers. We have had enough experience with the civil penalties which 
the Post Office Department formerly imposed for minor violations by the carriers 
in the transportation of airmail—and civil penalties which the Immigration and 
Naturalization Service now imposes for minor violations by the carriers of the 
regulations of that agency—to know how serious those penalties can be. While 
individually they may not be large enough to warrant, or even permit, the carrier 
to contest the penalty, the aggregate over a period of a year, for example, can 
become pretty formidable. If the Board were to impose a penalty on a carrier 
of $25 for some minor violation, the carrier probably would not be justified, from 
an expense point of view, in contesting the penalty or even negotiationg for a 
compromise. Thus, the carrier probably would pay the penalty even though it 
had a good case, and even though the Civil Aeronautics Board might clearly be 
wrong. The airlines might, to use a common expression, “be nickled and dimed to 
death” by the aggregate of a large number of small penalties, no one of which 
is sufficiently important to contest. 

Another objection to the bill is that it would tend to deny to the carriers the 
right to have adjudicated, either by the Board in an administrative proceeding, 
or by a court of law, determinations made by the Board’s staff that a carrier has 
violated an economic regulation of the Board. 

As the committee knows, similar bills have been introduced in previous Con- 
gresses, but have not been given favorable consideration. 

We urge ihe committee not to approve H. R. 8703. 


We would appreciate having this letter incorporated in the hearing record 
on these bills. 


Very truly yours, 





sa S. G. Treron. 
The Coarmman. The committee will adjourn. 


—— at 12:30 p. m., the committee adjourned, subject to 
call.) 
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